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FROM THE 


SELECT COMMITTEE, &c. 


K : FA 2. 
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| The Select Committee, appointed to take into Conſideration the State of the Adminiſtration 
oO! Juſtice in the Provinces of Bengal, Bahar, and Oriſſa, and to report the' ſame, as it 
ſhall appear to them, to the Houſe, with their Obſervations thereupon ; and who were in- 
ſtructed to conſider how the Britiſh Poſſeſſions in the Eaſt Indies may be held and go- 

| verned with the greateſt Security and Advantage to this Country, and by what Means the 
N : Sa Happineſs of the native Inhabitants may be beſt promoted, obſerve, That the Select 
Committee, appointed in the laſt Seſſion of Parliament, did examine into the State of the 
Judicature in Berigal, and reported to the Houſe ſuch material Facts as then appeared in 
Evidence before them: Your Committee, in Conformity to the Orders they have re- 


ce.eived, and the Powers veſted in them by the Houſe, have reſumed, without Delay, their 
© Inquiries into the preſent State and Condition of the ſame Object. 3 


FN the Earlieſt Stage of their Reſearches, Matter has appeared which, they apprehend, may 
require the immediate Conſideration of Parliament; Your Committee have, therefore, deemed 


Lit adviſeable to make an early Report of that ſpecial Matter, without interrupting their Pro- 
gteſs in the other Parts of the Inquiry, which they have in Charge from the Houſe. 


Five Parties were before the Committee appointed in the laſt Seſſion ; that is to ſay, the United 
Company of Merchants of England trading to the Eaſt Indies ; the Governor General and Council of 
Bengal; the Britiſh Inhabitants reſident at Calcutta; ſundry Zemindars, and others, Natives of. India; 
and laſtly, the Judges of the Supreme Court of Judicature. The Three firſt appeared by various 


| Petitions and Memorials, which were referred by the Houſe to the Committee ; the Fourth Party, 
the Zemindars, Farmers, and others, who by Petition had applied to the Council General of Ben- 


gal for Redreſs againſt the Juriſdiction of the Supreme Court, and which Petition was before the 
Committee; the laſt Party, namely, the Judges, were before the Committee by Sir Elijah Im— 
pey's Letters and other Documents, tranſmitted to His Majeſty's Secretaries of State, and by them 
laid before the Houſe, and were referred by the Houſe to the ſaid Committee, 5 


In thoſe Letters and Documents, the Judges have given Anſwers to the ſeveral Objections which, 
as they ſay, they learn by Report had been made to their Conduct, but which they complain had 
22 been regularly communicated to them; and in theſe Letters, the Chief Juſtice, in his Turn, 


makes various recriminating Charges on the Governor General and Council, the Company's Ser- 
vants, and others of the Britiſh Inhabitants | 


Les Bonk {eh „ particularly in regard to the Manner of obtaining and 
conducting Petitions againſt thgem. 1 15 15 9 


Of rheſe Parties, Three only are inveſted with Parliamentary or other public Powers; the other 
Two Parties are formed, in general, of Perſcns more likely to be affected by the Abuſes or Neg- 
lects of Authority, than to partake in them, or if they ſhould, it is only in a Manner indirect and 
ſubordinate, and as they are influenced or ſupported by thoſe in ſuperior Stations; Your Com- 


mittee therefore choſe to direct their Attention to the Conduct of the principal Parties, as a ne- 
5 


ceſſary 


E 4 3 


ceſſary Preliminary to their Enquiry into the Means of regulating or relieving them all, accordi 
to the Exigence of their ſeveral Caſes; and, in particular, to find out how far the Directors, the 


Governor General and Council of Bengal, and the Judges of the Supreme Court of Judicature, 


have ſeriouſly endeavoured the Redreſs of thoſe Grievances they ſeverally complained of, by the Ex- 
erciſe of the Powers legally veſted in them; how far they co-operated in the Relief given, at their 
Requeſt, by an Act of the Legiſlature ; and what intermediate Arrangements they have made amongſt 
themſelves, concerning the Objects which they had ſubmitted to the Determination of Parliament: 
Your Committee being fully perſuaded, that the fole Hepe of-eſtabliſhing good Order in India, 
muſt entirely depend upon the Conduct of the ſeveral executory Powers acting in prompt Obedi- 
ence to the Direction of the Legiſlature, and in a zealous Concurrence with its Intentions, 


On theſe Heads of Enquiry, Your Committee, on the 6th Day of December 1781, ordered the 
Eaſt India Company to lay before them, Extracts of the Letters from the Court of Directors to 
the Governor General and Council of f relative to the Releaſe from Impriſonment of the 
Patna Magiſtrates, Mir Burcut Ulla and Gullum Mucdum, as alſo Behader Beg, impriſoned in 
Calcutta by Judgment of the Supreme Court of Judicature; alſo a Copy of their Orders, for an 
Indemnification of thoſe Perſons, and the Re-inſtatement of the Magiſtrates in their reſpective 
Stations at Patna, or other Proviſion made for them; and Your Committee afterwards ex- 
amined Mr. Sullivan, Chairman of the Court of Directors of the Eaſt India Company, Mr. 
Wilks, Secretary to the Committee of Secrecy of the ſaid Company, Mr. Francis, late a Member 
of the Supreme Council, Mr. Shakeſpeare, late Chief of Dacca, and Major Scott, in the Company's 
Service, private Secretary to Mr. Haſtings, Governor General, and by him appointed an Agent 
to explain his Conduct in ſuch Parts as ſhould become a Subject of Diſcuſſion, HE 

That, in purſuance of the Orders of the 6th of December, Your Committee received the next 
Day from the India Houſe, a Copy of the Minutes of the Court of Directors, held on Wedneſday, 
the 27th June 1781, as follows : „„ 


The Chairman acquainting the Court, That in the preſent Stage of the Bill depending in the 
* Houle of Commons, relative to the Supreme Court of Judicature in Bengal, for indemnifying and 
«* relieving certain Perſons, and for other Purpoſes therein mentioned, it is neceſſary that the Com- 


« pany's Conſent ſhould be given, before filling up the Blanks in the ſaid Bill, for the Payment of 


* the Sums propoſed to be allowed for indemnifying ſundry Perſons therein deſcribed ; and that 


« John Robinſon, Edmund Burke, and William Boughton Rouſe, Eſquires, now defired to know 


* the Court's Sentiments reſpecting the ſaid Sums; and the Court having conſidered thereof, it was 


* Reſolved, That this Court doth conſent and agree, if the propoſed Bill ſhould paſs into a 
e Law, that the Payments therein ſtipulated to be made, ſhall reſpectively be iſſued, according to 
ce their ſeveral Specifications in the ſaid Bill, from the Company's Treaſury in Bengal; and that 


Orders be in Conſequence given in the next Advices to the Goverr.or General and Council there. 


« { 5000 To Mir Burcut Ulla | 5 : 33 
* 5000 To Gullum Mucdum T0: we how lemi, or their Order, on Demand, in 


« 2000 To Behader Beg Wh | | | 'Þ 
4 5000 To the Children or Child (if any) of a certain Magſftrate called the Cadi or Cauzi 
ce Saadi of Patna within Three Months after Arrival of the Act at Calcutta. 
* A Penſion or Annuity to the Widow of the ſaid Cauzi Saadi, equal to the Salary 
ce of her late Huſband, during the Term of her natural Life; alſo, 5 
6 1000 To the ſaid Widow if the ſaid Cauzi Saadi ſhall have died without Iſſue; and, 


- * 


« 1000 To his neareſt Male Relation or Relations in the ſame Degree.” : 


And alſo, a Copy of the 16th Paragraph of the Company's General Letter to Bengal, dated 29th 


Auguſt 1781, as follows: 


ce Two Acts of Parliament having been paſſed during the laſt Seſſion, whereby the Company's 
ce excluſive Charter has been prolonged for Ten Years, and the Supreme Court of Judicature regu- 


ce lated ; We tranſmit you Copies thereof for your Information and Guidance, and enjoin ſtrict 
« Attention and Obedience thereto.” | | | OE Toe 


And Your Committee did alſo, in purſuance of the ſaid Orders on the 1oth Day of December, 


receive from the Directors of the Eaſt India Company, a Paper, intituled, Draught of Paragraphs, 


< to be ſent by the Court of Directors of the Eaſt India Company, to the Governor General and 
« Council at Fort William in Bengal, by the next Diſpatches.” Which Paragraphs are as follow: 


«© When the late Act reſpecting the Adminiſtration of Juſtice in Bengal was agitated in the 
« Houſe of Commons, it was intended, amongſt other Things, not only to releaſe from Priſon 
ce and indemnify. the native Magiſtrates and others therein named, but alſo to make Proviſion for 


ce the future Subſiſtence of Mir Burcut Ullaand Gullum Mucdum, in their former Condition and 


10 * Situation: 


— — 


= 2 4 
IC IS 2 


* — 1 FP. ” 
Z 
x” A "Va 
ä 

* 


n 
N 
3 
e 


8 


S K ane Eon BS 8 
222 . 8 
„ ˖ͤ ⁵ è Z gn Or OB WE 
„ n 
PCC 
5 Fo. > 2 »* 22 33 


= 


' Is aL? 2 „ EE ES 
J . I WIN 
1 2 3 Ds l ny 1 2 2 n n && SI 2 3 


2 KS 1 3 8 +52 e N * q 
PF 


8 
e 


Ea TY, Ei CR oe ee 3 8 
P...; ¶‚»—;lE᷑ Ed ER CIR. 
2 ney” er WF. > es hs SO LOT 
S FFP 


2 2 - 


E 


1 5 « Situation; and to declare them Mahomedan Counſellors to the Court and Council of Patna, wk 
"= « all the Privileges, Profits, and Emoluments thereto belonging ; and allo, in Conſideration pe 
ee their Loſſes and long Impriſonment, to pay to each of them ſeverally, or to their Order, out of 
the Company's Treafury, the Sum of Five thouſand Pounds, Three Months after Demand: 
= « And alſo, to Behader Beg, who had ated under the Authority of the Council of Patna, and been 
3 te jmpriſoned, the Sum of TW O thouſand Pounds, in Three Months after Demand, without Pre- 
2 « judice to any Claim or Remedy which he or his F ather, or next Heir at Law, might + vg in Law 
« or Equity, to any Lands or Goods whatever. And in caſe of the Death of any of the before- 

. « mentioned Perſons, before the Arrival of the Act of Parliament at Calcutta, or before the Money 
8 « become payable, then the above Sums to be paid to the lawful Repreſentatives of the Deceaſed : 
a « And likewiſe the Sum of Five thouſand Pounds to the Child or Children of the Magiſtrate of 
3 A « Patna, called the Cadi or Cauzi Saadi, who died as he was under Conveyance to Priſon (if any 


—— « Child or Children he had) and to the Widow of the ſaid Cauzi Saadi, during her natural Life, 
1 « a Penfion or Annuity equal to the Salary of her late Huſband ; and if the ſaid Cauzi Saadi ſhould 

© | cc have died without Iſſue, then a Sum of One thouſand Pounds to be alſo paid to his Widow, and 

« One thouſand Pounds alſo to his neareſt Male Relation or Relations of the ſame Degree. 

« As the Company were equally defirous with the Promoters of the Bill, to contribute to the 
Relief of the unhappy Sufferers, to make the Compenſations above mentioned, and thereby to 
manifeſt their Regard for the native Inhabitants of Bengal; it was upon due Conſideration judged 
ee adviſeable, and more honourable for the Company, to omit the compulſory Clauſes in the Act; 

and agreed, That Orders ſhould be given by the Court of Directors, in their next Advices to 
the Governor General and Council, for the Money to be iſſued from their Treaſury, and paid 

« accordingly. 1 | 8 . | EY 7: 
« We therefore direct, that within Three Months, to be computed from the Day of the Receipt 
of theſe our Orders at Fort William, you iſſue from our Treaſury, and cauſe to be paid to Mir 
Burcut Ulla, or to his Order, the Sum of Five thouſand Pounds; alſo to Gullum Mucdum; or 
to his Order, the Sum of Five thouſand Pounds; alſo to Behader Beg, the Sum of Two thou- 
ſand Pounds, without Prejudice to any Claim or Remedy which he or his Father, or next Heir 
at Law, may have, in Law or Equity, to any Lands or Goods whatſoever : And if any of the 
Parties ſhall not be living at the Time of the Arrival of this our Order at Calcutta, or ſhall die 
before the Money become payable, or is paid, the ſame ſhall be paid to his or their lawful Repre- 
ſentatives: Alſo, to the Child or Children (if any there be) of the late Cauzi Saadi of Patna, 
Five thouſand Pounds. Alſo, that you pay, or cauſe to be paid, to the Widow of the ſaid Cauzi 
Saadi, during her natural Life, a Penſion or Annuity, equal to the Salary of her late Huſband ; 
alſo to the ſaid Widow of the ſaid Cauzi, if he ſhall have died without Iſſue, the Sum of One 
thouſand Pounds ; alſo in that caſe, to the neareſt Male Relation or Relations. of the ſaid Cauzi 
© Saadi, the Sum of One thouſand Pounds. And it is our Pleaſure, that the ſaid Monies be iſſued 

from our Treaſury, and that Payment thereof be made free of all Charge or Expence to the Re- 

ceivers, and within the Time before limited. „„ „„ a ALY 
« We have already noticed, that it was intended by the Act to have reinſtated Mir Burcut Ulla 
and Gullum Mucdum, and to have declared them Mahomedan Counſellors to the Council of 
© Patna, with all the Privileges, Profits, and Emoluments thereto belonging; it appearing that 

their Error or Miſconduct (if any hath been) did not proceed from corrupt Motives ; and the 
Act having directed that they ſhould be forthwith diſcharged from their Impriſonment, on Secu- 
rity being given for the Damages recovered, which Security you are required to cauſe to be given 
on their Behalf, and that it ſhall be competent to appeal to His Majeſty in Council againſt the 
Judgment: We hereby direct, that you take Care to pay due Obedience to the Directions given 
in the ſaid Act; and alſo, that Mir Burcut Ulla and Gullum Mucdum, be forthwith reſtored to 
= © their reſpective Offices, as Mahomedan Counſellors to the Council of Patna, with all the Privi- 


15 leges, Profits, and Emoluments thereto belonging.“ | 

21 | 
8 And it not appearing to Your Committee, upon what Minutes or Proceedings of the Court of 

Directors the ſaid Paragraphs were founded, they ordered a Copy of the Minutes of the Court of 
= Directors, of the 7th Day of December 1781, to be laid before them; and in this Place Your Com- 
—- mittee beg Leave to obſerve, that by the Date thereof, it appears the ſame was not made until the 
wy 22 after the Orders made by Your Committee as before ſer forth; and which Minutes are as 

ollow: _ | 


« At a Court of Directors, held on Friday the 7th December, 1781, 


A Reſolution having paſſed this Court, on the 27th June laſt, for paying certain Sums of Mo- 
* ney therein mentioned, in caſe ſuch Part of a Bill as related to thole Sums, and at that Time 
depending in Parliament, ſhould paſs into a Law; and it being afterwards thought by the Gen- 
tlemen who promoted the ſaid Bill, 2 be more adviſable 19 omit the ſame in the AF, that it might 
be underſtood in India, that the Payments were made from the mere Bounty of the Company, without any 
5 Compulſion; and the ſame being omitted accordingly, in Confidence that the Company would 


order the ſaid Payments to be made; and the Chairman having reported to the Court, a Confer- 
SEL, CoM. Rep, I. B 


ence 


f 6 3 


tt ence between him and ſome of the Gentlemen who promoted the ſaid Bill, and affured the 
Court, that in Conſequence of that Conference, the Clauſes, compulſory upon the Company for 
* Payment of the Sums therein ſpecified, would be omitted Alt is hereby reſolved, that the fol- 
« lowing Sums of Money be paid from the Company's Treaſury in Bengal, and that Orders be in 
*© Conſequence given in the next Advices to the Governor General and Council there; viz. 


cc 4 * 2 .| N f i ' | : 
| 2 NG 70 85 Ae wy. 1 a mo feverally, or their Order, on Demand, in 
«2000 To Behader Beg rs ee WA ART NE 
* $000 To the Children or Child (if any) of a certain Magiſtrate called the Cadi or Cauzi 
| © Saadi of Patna, within Three Months after Arrival of the Act at Calcutta. 
* A Penſion or Annuity to the Widow of the ſaid Cauzi Saadi, equal to the Salary 
< of her late Huſband, during the Term of her natural Life; alſo, . 
* 1000 To the ſaid Widow, if the ſaid Cauzi Saadi ſhall have died without Iſſue, and 
* 1000 To his neareſt Male Relation or Relations in the ſame Degree. 


& At a Court of Directors, held on Wedneſday the 12th December 1781, 


The Chairman acquainted the Court, that in Conſequence of ſome Paragraphs having been 
de prepared for Bengal, containing Orders reſpecting the Indemnification of ſeveral Indian Magi- 
& ſtrates, agreeably to a Reſolution of Court of the 7th Inſtant, he had given Directions to ſtop 
the Tryal Packet in Ireland, in order to be able to ſend the ſaid Orders by that Conveyance ; and 
the ſaid Paragraphs being now read, were approved by the Court,” . | 


Then Lawrence Sulivan, Efq; Chairman of the Faſt India Company, attending, according to 
Order, was called in, and aſked, Who were the Gentlemen of the Committee, that met the Chair- 
man of the Eaſt India Houſe, upon the Subject of Indemnification to the Mahomedan Lawyers, 
now in Gaol at Calcutta? he faid, If he was to truſt to his own Memory, he thinks it was Mr. Ro- 
binſon, Mr. Boughton Rouſe, and General Smith; but he does conceive it to be treacherous in 


that Inſtance, becauſe the Secretary had taken down the Name of Mr. Burke inſtead of General 
Smith. Being aſked, From whom the Secretary took his Information? ſaid, From himſelf, Chair- 


man of the Court. Being aſked, If the Minute of the Court of Directors, of the 27th Day of June 
1781, does contain his Opinion of the Senſe of that Conference? ſaid, It does.—Then, Edmund 
Burke, Eſq; a Member of Your Committee, was aſked, Whether he was preſent at that Conference? 
to which he ſaid, No, certainly he was not preſent at that Conference, or any Conference with the 
Chairman or Deputy Chairman of the Court of Directors. 1 


Mr. Suliyan being again called in, then, in further Explanation, informed Your Committee as 
follows: „ e A OY, 


That he apprehends there muſt have been Two Conferences; the Firſt, of the 27th of June, where, 


as well as he recollects, a Deſire was expreſſed on the Part of General Smith, Mr. Robinſon, and Mr. 
Boughton Rouſe, that if the ſeveral Sums of Money intended by Parliament to be paid ro thoſe 
ſeyeral Perſons, the India Company would give their Conſent that the Blanks might be filled up 
with thoſe Sums—That he did, as Chairman, ſtate the ſame to the Court, and it had their Aſſent. 
He apprehends there was a Second Conference between the ſame People, when it was ſuggeſted, 
that it would be more ta the Honour and Credit of the Company, if inſtead of Compulſion, they 
made it an Act of their own Bounty: That he, as Chairman, did promiſe, that the Court of Direc- 
tors would give Orders for the Payment of thoſe Sums, and the reinſtating the ſeveral Perſons in 
their former Honours ; and at this Time underſtood that the Blanks were then filled up, and ready 
to paſs into a Law, but were left out on his pledging himſelf that thoſe Orders ſhould be carried 
into Execution by the firſt Conveyance ; and they are now ready to go by the firſt Conveyance, com- 


pleatly conforming to the Wiſhes of the Committee—That ſince the paſſing of the Act, and his 


pled 115 himſelf thoſe Orders ſhould go, there has not been a ſingle Conveyance to India, except a 
FA Vole (the Tyyal Sloop) intended purpoſely for Secret Diſpatches ; but a Letter arriving 
from Governor Haſtings, ſtaring the Probability of the Company having no Inveſtments, it was a 


Matter of that Moment that the Company thought fit to write a ſhort Letter by that Secret Diſ- 


patch, giving their Sentiments upon the Subject; when the Court took the Opportunity of ſending 


in the ſame Letter, a ſhort Order, with the Act of Parliament, with poſitive Directions to carry it 


into Execution: That thoſe Directions went no further than as the Act ſtated, to deliver thoſe Per- 
ſons from Priſon, (Appendix, No. 1.) : That as this was no regular Diſpatch, it did not at that Hour 
occur, ta carry into Execution the Remainder of the Orders relative to thoſe People.—But as it 
has happened the Tryal Sloop 1s put back to Ireland, an Expreſs has been ſent to detain her, that 
the Caurt of Directors may carry compleatly thoſe Ordets into Execution; which has accordingly 
been dane, and now only waits the Approbation of the Lords of the Treaſury, relative to the gen | 
I | | | TL owl 
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ne Money for the Indemnification,—And being then aſked, Whether te recollected when the 
Fey oor are was held ? he ſaid, He ſhould apprehend in July, as the F irſt was in Jung. Peine 
further aſked, What particular Circumſtance leads him to believe it was in the Month of July ? he 
ſaid, To the beſt of his Memory.—Being aſked, Whether he took any private Minute of the F inſt 
Conference held in June? he ſaid, He does not recollect that he did.—Being aſked, Whether he 
took any Minute of the Second Conference in July! he ſaid, He does not recollect that he did: — 
Being aſked, Does your Memory ſerve you, not having taken 2 Minute of either Conference, to fix 
the Firſt to have been in June, and the Second in July? he ſaid; From the Minute of the Court of 
Directors, it appears that the Firſt Conference was in June, and the other he cannot recollect. — Being 
further aſked, Whether that Minute which helps to aſſiſt his Memory with reſpect to the Firſt Con. 
ference, does aſſiſt it only with regard to Date, or to other Circumſtances attending that Con- 
ference? he ſaid, In no other that he can at preſent recollect, than that the Blanks had been ſince 
filled up, and after that were left out of the Act of Parliament, upon the Company's pledging them- 
{elves to make' theſe Payments.—Being aſked, What was the Date. of the Diſpatches ſent by the 
Tryal Sloop, he ſaid, The 29th of Auguſt, as appears by a Letter upon the Table.— Being atked, 
Whether, notwithſtanding the Diſpatch of the 29th of Auguſt was not conſidered as a regular Diſ- 
patch, ſo material a Direction as that which was propoſed to be given in Favour of thoſe unfortu- 


nate Perſons, might not in point of Propriety, and ought not in point of Juſtice, to have 


been then tranſmitted? he ſaid, He believes he has already anſwered this Queſtion in his 
Narrative; that it was an Omiſſion, but attended with no Conſequence, becauſe the ſame 
Veſſel may ſtill carry the compleat Diſpatch, and no other has been fent from this Coun- 
try to India ſince the Paſſing of the Act of Parliament.—Being further aſked, Whether in 
the Two Conferences which were held in June and July, the Authority of the Treaſury 


(Mr. Robinſon, the Secretary of the Treaſury, being perſonally preſent) was not conſidered to 


have been given for the Payment of thoſe Sums of Money? he ſaid, On the Part of the Company the 


Court of Directors could anſwer clearly; on the Part of the Treaſury, Mr. Robinſon was the Perſon; 


but at any Rate, the Forms preſcribed by Parliament, direct, that the Court of Directors ſhould lay 


before the Treaſury all Orders that they may ſend out affecting the Revenues of that Country, and 
therefore, until they had the full Approbation of the Lords of the Treaſury, the Court of Directors 
would not have felt themſelves bound to have iſſued thoſe Orders. Being further aſked, Whether the 
previous Signification of the Aſſent of the Treaſury, by the Mouth of Mr. Robinſon their Secretary, 
to the iſſuing thoſe Orders, is not equivalent in point of Authority to any ſubſequent Approbation 
of the Treaſury? he ſaid, He does not know that Mr. Robinſon came forward in any ſuch Way, and 
if he had, the Court of Directors certainly ſhould have expected, that he would have been very ex- 
plicit upon that Subject, before they could have diſpenſed with the Forms preſcribed by Parliament, 


but he does not recollect that any ſuch Propoſition was delivered by Mr. Robinſon on the Part of the 


Treaſury.— Being aſked, Whether the Act with that Regulation had at that Time paſſed? he ſaid, He 
preſumes ſo, becauſe he argues upon that Suppoſition.— Being aſked, Whether at the Time the 
Second Conference deſcribed by him took Place, the Act containing the Regulations for the Ad- 
miniſtration of Juſtice in India, had paſſed the Houle of Commons? he ſaid, As well as he can re- 


collect, the Act had not paſſed the Houſe of Commons, the Blanks had been filled up.—Being aſked, 


Whether the Condition of the Firſt Minute made upon the Firſt Conference deſcribed by him, 
bound the Company to pay the Money to the ſuffering Mahomedan Lawyers, in caſe the Clauſes 
ordering ſuch Compenſation, ſhould not be inſerted in the Act? he ſaid, The Firſt Conference was, 
as well as he can recollect, that the Company ſhould aſſent to fill up the Blanks with the ſeveral 
Sums ſtipulated to the unfortunate People, upon Condition the Act paſſed. —Being aſked, Whether 
the Subſtance of the Second Conference was not the Reverſe, and that the Company was to be 
bound, in caſe thoſe obligatory Clauſes ſhould be omitted ?—He ſaid, Ves. And being aſked, Whether 
there was a Minute of the Court of Directors made on the Firſt Conference? he ſaid, There was a 


Minute, and a Copy of it lies upon your Table, —Being aſked, Whether there was any Minute of the 


Court, made in Conſequence of the Second Conference? he ſaid, No, there was not. Being aſked, 
Why there was a Minute made in a Caſe where the Company was not bound, and no Minute made 
in a Caſe where the Company was bound? he ſaid, In the Firſt Conference, he went from the Chair to 
meet the Gentlemen, as he recollects; from thence, he immediately went to the Court, which 
was fitting, and delivering the Subſtance, it became an inſtant Minute : In the next Conference 
there was no Court, as he recollects; he attended the Gentlemen, and in a Coaverſation he pledged 
himſelf that the Court of Directors would carry thoſe Orders into Execution; that no regular 
Minute was made, it being generally underſtood, Mr. Woodhouſe, Sir William James, and other 
Perſons, had been converſed with upon the Subje&t.—Being aſked, Whether, having pledged him- 
felt for the Court of Directors, he did propoſe a Minute for that Purpoſe the Firſt Board Day? he 
ſaid, He did not.—And being further aſked, How many Board Days paſſed from the Time of his 


pledging himſelf for the Court of Directors, to the "Lime of his making a Minute upon that Sub- 


ject? he ſaid, He did not ſtate it to the Board until after he had received the Orders of this Com- 
mittee, and upon that Repreſentation, it was in the RecolleCtion of Gentlemen, and met with a read 

Concurrence.— Being aſked, For what Reaſon he declined to propoſe a Minute to that Effect to the 
Court of Directors, for whom he had pledged himſelf, until an Order came down from this Com- 
mittee to enquire what the Faſt India Company had don: in that Matter? He ſaid, he has already 
ſtated, that an Omiſſion was made, and that the Multiplicity of very important Matters that have 


occupied 


Te 
occupied his Time, was the Reaſon of the Omiſſion, and therefore until the Buſitiefs came re- 


Omiſſion he has ſtated, was not the Omiſſion of ſending the Orders out by the Tryal Sloop? he ſaid, 
It is the ſame Omiſſion, becauſe, if he had recollected at the Time, the Completion of the Orders, he 
muſt in Conſequence have brought forward the Repreſentation to the Court of DireQors.—Being 
aſked, How the Bulinefs could regularly come before the Court of Directors, if he, who 
pledged himſelf for them, did not think proper to lay it before the Court? he ſaid, In the 
Courſe of conducting the Company's Buſineſs, it is uſual to take up every Thing relating 
to each Settlement, ſeparate, and that is what he calls the regular bringing forward of 
Buſineſs; there had been none in this Seaſon; as ſoon as there had, this Omiſſion would have been 
corrected. And being further aſked, Whether he is ſure that no Buſineſs relating to the Pro- 
vince of Bengal was before the Board during that Period? he ſaid, He does not recollect 
any Inſtances, but very probably, in a Variety of Branches ſomething might be brought 
fotward.— Being aſked, Whether he is ſure that the Buſineſs was more regularly before the 


Board, upon the Principle of Regularity, which he has juſt now ſtated, than on any other Day 


within the Period of Omiſſion ? he ſaid, He cannot fay that it was.—Being aſked, Might he not 
then have brought it to the Board out of Courſe ? he faid, He certainly might, and did bring it 
on out of Courſe, becauſe he thought it his Duty not to wait an Hour in bringing forward a 
Buſineſs, where the Committee had made a Requiſition. —Being aſked, Whether he did not un- 
derſtand that the Committee at the Cloſe of the laſt Seſſion had made that Requiſition ? he ſaid, 
He had already confeſſed, that he felt himſelf pledged for the Court of Directors, to carry it into 
Execution, which they have accordingly done.—Being aſked, Whether a Requiſition amounting to 
a Charge of near £.20,000 upon the Company's Revenue, was a Matter of leſs Importance than 
any One of thoſe Things which have occupied the Court of Directors upon any Court Day fince 
the Second Conference ſtated by him? he ſaid, The Objects that have occupied his Attention in 
particular, and which have taken up his whole Time, are Objects of infinitely more Importance 
than the Sum ſtated. —Being aſked, Whether he can charge his Memory, that no Sum of ſmaller 
Importance was ever an Object of the Board's Attention during that Interval? he ſaid, It is im- 
poſſible for him to give an Anſwer to that Queſtion. —The Witneſs was then aſked, Whether dur- 
ing that Period the Directors had in Conſideration before them, any Thing relating to the Inveſt- 
ments and Revenues of Bengal? he ſaid, Not regularly, but they had an Attention to the Inveſt- 
ments, in conſequence of a Letter received from the Governor General, which they anſwered by the 
Tryal Sloop. —And being aſked, Whether or no the Application and Diſpoſal of £.20,000 ought 
not neceſſarily to have come before them in any Directions to the Governor General, relative to 
the Inveſtments and Management of the Revenues in Bengal? he ſaid, Undoubtedly it would, if 
that Circumſtance had occurred at the Time. — Being aſked, Whether the Abuſes alledged to be 
in the Proceedings of the Supreme Court of Judicature in Bengal, was not an Object of a Petition 


of the Eaſt India Company to the Houſe of Commons? he anſwered, Ves. — Being aſked, Was not the 


particular Caſe of the Patna Magiſtrates, one of the Objects of Complaint tranſmitted by the Gover- 
nor General and Council, upon which that Petition to the Houſe of Commons was founded? he 
ſaid, Yes.—Being aſked, How he accounted for an Omiſſion of Obedience to what he underſtood 
to be the Senſe of a Committee of the Houſe of Commons, ſitting expreſsly upon a Complaint made 

by the Company itſelf, and its principal Servants? he ſaid, He has already repeatedly ſtated, that 
if that Omiſſion had not been made, he ſhould not have been wanting in carrying into Execution 
the Orders of the Committee, as is now done.—Being aſked, Whether he did not know the Patna 


Lawyers had ſuffered a long and grievous Impriſonment, and had been ruined in their Fortunes, 


by an Execution levied upon their whole Subftance? he ſaid, Yes.—Being aſked, Whether he 
thought that the Sufferings of ſuch Men, being under the Protection of the Company, and acting 
under their Authority, was not a Matter preſſing upon the Court of Directors, both in Policy and 


Humanity, eſpecially when Parliament had taken up the Company's Sentiments on that. Occaſion ? 
he ſaid, The Orders that went out by the Tryal Sloop releaſed them from their Impriſonment, 


and the reſt of their Orders reſpecting their Reſtoration and Indemnification are now compleated. 
—Being further aſked, Whether there was any Meatis to provide for their Subſiſtence, after being 
diſcharged by the Act of Parliament, ordered by the Court of Directors? he ſaid, If this Omiſſion 
had not happened, the whole would have been done as it is now ordered. —Being aſked, When did 
the Court of Directors order the Judicature Act to be tranſmitted to Bengal? he ſaid, He believes 
it was the 29th of Auguſt laſt, by the Tryal Sloop.—Being aſked, Where is the Tryal Sloop? he 


ſaid, In Ireland. And being aſked, When the Tryal Sloop ſailed from Great Britain? he ſaid, He 


believes that Veſſel did not come to England. Being aſked, What Time did the Tryal Sloop fail 
from Ireland for India with this Act of Parliament? he ſaid, He does not really recolle&, but he 


believes in all the Month of October. — And being aſked, Why, as this was a Buſineſs reſpecting 


the Lives of Men, and the moſt preſſing Exigencies of Government, in which a Military Force had 
fuperſeded the Courſe of Juſtice, was not a Veſſel that might have failed earlier been diſpatched 
by the Company? he ſaid, He apprehends that no Veſſel could have been brought forward ſo ſoon 
as the Tryal Sloop. — Being further aſked, Whether no Veſſel could be got ſooner, to be diſpatched 
for this Purpoſe, than one in Ireland, and that could not fail from the Paſſing of the Act to the 
End of October ? he ſaid, He apprehends no Veſſel could go ſo ſoon, for ſhe had been long ready 
and detained by contrary Winds.—Being aſked, Whether the Tryal is now ready to fail with that 
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larly before the Court, it had eſcaped his Attention to it.— Being further aſked, Whether the 


. 71 WS 1 4 
8 . 

> . 
3 e EE ND Fo 


[ .& 1 
| le ſa Tryal returned diſmaſted ; ſhe has been refitted, and they expect that ſhe is nearly 
— — _- en ond being aſked, Whether in the Interval of the Time of the Second 1 
ference ſtated by him to this Period, he has ſent any Advices over Land to any Part of India? he 
ſaid; He does not recollect that the Court of Directors have ſent any. —And being aſked, Whether 
the Secret Committee of the Court of Directors has ſent any Advices over Land ſince the Confer- 
ence before mentioned to this Period? he ſaid, He cannot give an Anſwer to that Queſtion.— 
Upon which the Witneſs was aſked, Why he could not give an Anſwer ? he ſaid, Becauſe in Time 
of War, the Court of Directors have thought proper to delegate thoſe Powers to the Chairman and 
Deputy, in order that inviolable Secrecy may be obſerved, that in no Hour our Enemies may be 
enabled to intercept our Meſſengers, and ſeize our Advices. Your Committee thought it neceſ- 
ſary to read to Mr. Sulivan, the Powers of the Committee; upon which he gave the following 
Anſwer, That there has been One Diſpatch.— The Witneſs was then aſked, Why was not the Act 
of Parliament, and the Company's Orders for indemnifying, ſent by that Diſpatch ? he ſaid, The 
Court of Directors ſent no Letter by that Diſpatch, and.it went without their Knowledge ; and he 
did not think as one, that it was incumbent to ſend it by any Conveyance but thit of Sea.— 
Being aſked, If he is certain that there was a Second Conference with the Perſons he has mentioned? 
he ſaid, He is no otherwiſe certain that there muſt have been a Second Conference, than from the 
Minute of the 27th of June, which ſtated a conditional r ; and his Memory 1s poſitive, 
that he did meet General Smith, Mr. Robinſon, and Mr. Boughton Rouſe, when äſſuredly he did 
pledge himſelf, that the Court of Directors would carry into Execution the Indemnification witit- | 
out any Condition.—And being aſked, Whether there is any Minute on Record at the Eaſt India 
Houſe, of a Paper without a Date, tranſmitted by the Court of Directors to this Committee, inti- 
tuled © A Draft of Paragraphs of a Letter to be ſent by that Court to India,” or how or from what 
Authority did the Court of Directors frame that Paragraph? he ſaid; There is a Minute on Record 
dated the 7th Inſtant, upon which that Paragraph is grounded. 


John Robinſon; Eſquire, 1 of the Houſe, attending at the Requeſt of the Committee, 
was aſked, If he was preſent at a Conference with Mr. Sulivan, the Chairman of the Eaſt India 


Company, on the Subject of indemnifying the Patna Magiſtrates? ſaid; He was; that he cannot 


recollect exactly the Time of the Conference, but it was ſome Time in June, whilſt the Bill was 
depending in the Houſe of Commons; the Gentlemen preſent were Mr. Smith, Mr. Boughton 


ERKRouſe, Mr. Sulivan, and Mr. Purling.—And being aſked, What was his Inducemetit to attend that 


Conference? he ſaid, It was upon a Converſation and at the Requeſt of ſeveral Members of the 
Houſe of Commons; that Lord North concurred in it. And being aſked to relate the Circumſtan- 

ſtances of that Conference; he ſaid, It was to repreſent to the Chairman of the Court of Directors, 

that it was thought a better and more prudent Way to accommodate the Indemnification, and ſome 

Recompence for the Sufferings of the Patna Magiſtrates, through the Court of Directors, than to 

have it inſerted in the Bill then depending in the Houſe ; upon talking with the Chairman he 

adopted the Idea, he retired from the Conference, went into the Court of Directors then ſitting, 

ſtated, as he informed them, the Converſation; and returned back again in a ſhort Time, telling 

them that the Court of Directors had adopted the Meaſure, would make an Order for the Re- 
compence to be paid, and would ſend out Orders accordingly.—And being further aſked, Whether 

it did ſeem to him at that Time to be clearly underſtood, that the ſame were to be paid without 

being ſpecified in the Bill, and that the Clauſe of Specification was to be expunged ? He ſaid, It 

certainly appeared ſo to him, and was the very Purpoſe for which they went to have the Conference. — 

And being further aſked, whether he remembers being preſent at any other Conference on this 

Subject with the ſame Gentlemen ? he ſaid, He remembers no other Conference in the Preſence of 
the ſame Gentlemen, on the Subject of Indemnity and Recompence to the Patna Magiſtrates ; but 

General Smith and he went to the India Houſe to have another Conference with the Chairs, on the 
Subject of reinſtating the Patna Magiſtrates, but they were diſappointed, for they were come to 

the Weſt End of the Town. „„ 


Then Richard Smith, Eſquire, a Member of Your Committee, ſaid, That he concurred with 
Mr. Robinſon in his Account of the Conference at the India Houſe, in every particular, 


And Charles William Boughton Rouſe, Eſquire, another Member of Your Committee, alſo 


E That he concurred with Mr. Robinſon in his Account of the Conference at the India 
oule.-:-- ; | | | | 


Richard Smith, Eſquire, 2 Member of Your Committee, was then aſked, Whether he was < a 
Second Conference at the Eaſt India Houſe? to which he anſwered, No! and ſaid, he did not hear 
of a Second Conference having been held, 'till mentioned by Mr. Sulivan. | 


Charles William Boughton Rouſe, Eſquire, another Member of Your Committee, was then aſked, 
Whether he was at a Second Conference at the Eaſt India Houſe? he ſaid, He never remembers to 


ge been preſent at more than One, in Company with General Smith, Mr. Robinſon, and Mr. 
urling. | | | 
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John Purling, Efquire, a Member of the Houſe, being preſent, was then aſked, Whether he was 


preſent at a Second Conference at the Eaſt India Houſe? he ſaid, He was but at One, in Company 
with General Smith, Mr. Robinſon, and Mr. Boughton Rouſe, and that previdus to the Paſſing of 
the Act; that the Propoſal to Mr. Sulivan was, that as there was a Difference of Opinion, with 
reſpe& to the Indemnification to the Patna Lawyers, about inſerting. the Sums in the Act of Par- 
lament, it was propoſed to Mr. Sulivan, that the Court ſhould take upon themſelves to make the 
Indemnification, without it's being inſerted in the Bill then depending; Mr. Sulivan retired to 
conſult the Court of Directors upon it; and upon his Return he informed them, that the Court of 
Directors had conſented to make thoſe Payments, if the Bill paſſed into a Law without their being 
inſerted in the Act. | 

Then Mr. Samuel Wilks, from the India Houſe, attending according to Order, was called in; and 
being examined, he ſaid, That there is a Secret Committee of Directors eſtabliſhed at the India Houſe; 
he does not recolle& their Names; they are the Two Chairs, with ſuch other Directors as form the 
Committee of Treaſury ; beſides that Committee, ſince the Troubles in Europe, there is a Com- 
mittee of Secrecy appointed for political Purpoſes, conſiſting of the Chairman and Deputy Chair- 
man. The firſt Appointment of that Nature ſince he has been in the Service of the Eaſt india Com- 
pany, was when Sir George Wombwell was Chairman; it has been continued from Time to Time 
to the preſent Hour ; that he knows when this Committee of Secrecy ſend any Diſpatches to India, 
as he acts as Clerk to that Committee. And being aſked, Whether Diſpatches. have been ſent by 
Land or Sea, by that Committee to India ſince the 16th of July laſt ? he ſaid, Diſpatches have been 
ſent by Land by that Committee ſince July the r6th.—And being aſked, Whether he knows how 
many, and at what Periods? he ſaid, Before he anſwers that Queſtion, he begs Leave to repreſent 
to the Committee, that he has taken an Oath of Secrecy, that he will not communicate, diſcover, 
or make known to any Perſon whatfoever, directly or indirectly, any of the Proceedings of that 
Committee. And being further aſked, Whether he took that Oath on his firſt Admiſſion as Clerk 
to that Committee? he ſaid, He took that Oath at the Houſe of Sir George Wombwell, when firſt 
admitted as Clerk to that Committee: That he conceives the Periods of Diſpatch may in ſome 
Inſtances be of ſuch Importance, as to render it a Breach of his Oath to communicate thoſe. Periods, 
And being aſked, Whether he does not conſider his Anfwer to the preceeding Queſtion, That Diſ- 
patches have been ſent ſince July laſt, to be a Breach of his Oath ? he ſaid, He does not conſider 
that to be a Breach of his Oath, becauſe the Queſtion was general, and does nor appear to him to 

involve in his Anſwer, a Diſcovery of the Proceedings of the Secret Committee. And being aſked, 


Can he, without ſpecifying the Periods of Diſpatches, inform the Committee how many Times 


Diſpatches have been ſent ſince the 16th of July? he ſaid, He does not think himſelf at Liberty to 

reveal how many Times the Committee of Secrecy have fent Diſpatches ſince the 16th of July, but 
he has no Objection to mentioning the Date of the Firſt Diſpatch ſince that Period. —And being 
aſked, When that Firſt Diſpatch was ſent? he ſaid, The Letter was dated the Firſt of Auguſt, and 
finally diſpatched the Third of that Month.—And being aſked, That as that was the Firſt Diſpatch 
after the Bengal Judicature Act had paſſed in Parliament, was that Act tranſmitted by that Diſ- 
patch? he ſaid, That Five Copies of the Regulating Act, and Five Copies of the Bengal Judicature 
Act, were incloſed in that Diſpatch; he did not get the Acts from the Printer till the Second; he re- 
ceived Six Copies of each, one he kept for Office Uſe, and ſent the others in that Diſpatch); 
he does not recollect whether the Orders for ſending thofe Acts were given in Committee, or whe- 


ther from the Chairman alone; if in the Committee, it could not be conſidered as any Part of their 


Proceedings, as a Committee of Secrecy ; but to the beſt of his Recollection, it was from the 


Chairman,—And being aſked, Whether the Tranſmiſſion of the Judicature Act was accompanied 


with any Orders to the Governor General and Council reſpecting it? he ſaid, The Committee of 
Secrecy are not empowered to iſſue any Orders to the Governor General and Council, except ſuch 
as reſpe& Political and Military Aﬀairs.—And being further aſked, Whether the Subject of the 
Two Acts deſcribed by him, did or did not fall within the Department of the Committee of Secrecy ?. 


he ſaid, He humbly conceives it is a Queſtion of Opinion, and if he is permitted to hazard an Opi- 


nion, the Committee of Secrecy, as ſuch, had nothing to do with the Two Acts of Parliament; and | 


incloſing them in their Diſpatch, proceeded only from a Defire that they ſhould reach India as ſoon 
as poſfible.—And being further 1 Whether any Orders from the Secret Committee or from the 
Court of Directors did accompany the Tranſmiſſion of thoſe Acts? the Witneſs ſaid, That he had 
before ſaid, that the Secret Committee is not competent to give Orders but upon Political and 
Military Subjects, and the Court of Directors had no Knowledge of that Diſpatch, therefore it 
was impoſſible that the Court of Directors could give Orders on the Occaſion. And being further 
asked, If any Orders whatſoever did attend the Tranſmiſſion of thoſe Acts, by the Diſpatch of the 
Third of Auguſt? he ſaid, The Acts were mentioned in the Advices ſent by that Diſpatch, but that 
it is impoſſible for him to recolle& the Terms in which they were mentioned, although the Com- 
mittee of Secrecy could not conſider any Orders on this Subject as falling within their Department; 
yer, ſo far as he recollects, the Cloſe of one Paragraph in that Letter, enjoins ſtrict Obedience 
thereto; he ſpeaks from Memory, and does not pretend to be accurate in the Terms. — And being 
aſked, By what Authority the Oath of Secrecy was adminiſtered to him; he ſaid, The Perſons 
who adminiſtered the Oath to him were the Chairman and Deputy Chairman of the Eaſt India 


Company.—And being further aſked, When new Acts of Parliament relative to the Company's Af- 
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13 
fairs are tranſmitted to India, What is the uſual Mode of tranſmitting or communicating them? he 
faid, The Governor General and Council are adviſed in the General Letter from the Court of 
Directors. | | 


Your Committee afterwards further examitied Mr. Samuel Wilks; who being aſked; Whether he 
tranſmitted the Five Copies of the Judicature Act from his own Deſire to expedite the Tranſmiſſion 
of the Bill to Bengal, or by whoſe Orders? he ſaid, He does not politively recollect whether Orders 
were given in a Committee to tranſmit the Acts of Parliament lately paſſed; or whether by the 
Chairman alone; but he would not have tranſmitted thoſe Acts on his own Authority, much leſs 
could he have inſerted a Paragraph in a Letter, ſigned by the Chairman and Deputy Chairman, 
which mentioned thoſe Acts of Parliament.—Being aſked, Who gave the Orders to write the Para- 
graph in the Letter ſigned by the Chairman and Deputy Chairman? he ſaid, He wrote that Letter 
by Order of the Chairman and Deputy Chairman ; he does not recolle& which of them gave the parti- 
cular Inſtructions contained in every Paragraph, but to the beſt of his Recollection, it was the 
Chairman that ſaid, © Send the Acts of Parliament ;” writing the Paragraph was a Matter of Courſe 
after receiving the Inſtructions.— Being aſked, Whether this was the Firſt Copy of the Judicature Bill 
that was ſent to India from the India Houſe ? he ſaid, He does not know of any Copy having been 
ſent prior to that Diſpatch.— Being alked, Whether he ſent the Judicature Act of Parliament to 
India by a Land or Sea Conveyance ? he ſaid, The Diſpatch which included the Acts of Parliament, 
was a Sea Conveyance.—Being afked, What was the Name of the Veſſel ? he ſaid, He humbly con- 
ceives it would be a Breach of his Oath to anſwer that Queſtion. —Being aſked; Whether it was 


by the Tryal Sloop? he ſaid, It was by a different Conveyance. —Being aſked, Whether it was before 
the Diſpatches were ſent to go by the Tryal Sloop, or after? he ſaid, Before. — Being aſked, At 


what Time did the Ship fail ? he ſaid, He believes he ought not to anſwer that Queſtion, he humbly 
conceives it would be a Breach of his Oath to anſwer that Queſtion.—Being aſked, Why he thinks 
it a Breach of his Oath ? he ſaid, Becauſe he cannot reveal the Circumſtances of that Diſpatch, as 
he conceives, without breaking his Oath.—Being aſked, Whether the Veſſel that took that Diſpatch 
proceeded with it ta the Tryal, or to India? he ſaid, He has no Knowledge of the Veſſel that took 


that Diſpatch having proceeded to the Tryal ; he humbly conceives that he cannot give a further 


Explanation to that Queſtion.—And being afked, Whether he conceives any Detriment can ariſe 
to the Company or the State, from informing a Committee of the Houſe of Commons of the Name 
of a Ship, or the Diſpatch of a Veſſel, which ſailed Six Months ſince with Diſpatches for India ? he 


ſaid, Circumſtanced as he is, he does conceive, that without Inſtructions upon the Point in Queſtion, 


he is not at Liberty to judge or to give an Opinion, whether Detriment might ariſe to the Company 
or to the State by fuch Diſcloſure.—And being aſked, Whether he has applied for any Inſtructions on 


the Subject of Diſcloſure or Non-diſcloſure, or has had any Diſcourſe upon the Subject with the 


Chairman or Deputy of the India Company? he ſaid, Before he attended this Committee the Firſt 
Time, he aſked the Chairman whether he was at Liberty to mention the Diſpatch of the Third of 
Auguſt, and he agreed in the Propriety of mentioning that Diſpatch to the Committee.—Being 


aſked, Whether he has applied for any Inſtructions upon this Subject ſince his Firſt Attendance at 


this Committee, or has had any Converſation with the Chairman or Deputy on the Diſcloſure or 
Non-diſcloſure to this Committee? he ſaid, He does not recolle& that he has made any ſpecial 
Application upon that Subject; but it has been more than once an Object of Converſation between 
the Chairman and Deputy Chairman in his Hearing ; and, from what he underſtands of the Circum- 
ſtances of the Diſpatch of the Third of Auguſt, he is at preſent reſtricted from communicating more 
than he has done reſpecting that Diſpatch.—And being aſked, By whom he was reſtricted? he ſaid; 


Having received no Authority to communicate more than he has done felative to the Diſpatch of the 
Third of Auguſt, he does humbly conceive, he ſhould be guilty of a Breach of his Oath, if he did 


communicate more than he has done relative to that Diſpatch, —lr being reprefented to the Witneſs, 
That he had been asked, Whether in any Converſations he has had with the Chairman or Deputy, 


or in any Converſation at which he has been preſent, he has been reſtricted by any thing ſaid in 
thoſe Converſations, relative to any Evidence tobe given to this Committee? the Witneſs in Ex- 


planation ſaid, He underſtood himſelf to be reſtricted by the Authority of the Chairman and Deputy 
Chairman of the Eaſt India Company, from communicating to this Committee the Secrets of that 
Committee.—And being asked, Whether the Chairman or Deputy diſtinguiſhed any particular 
Things as ſecret, and what? he ſaid, The Circumſtances attending the Diſpatch of the Third of 
Auguſt was by them conſidered as ſecret. —Being asked, Whether there were any other Points in 
which he 1s reſtricted in his Communication to this Committee? he ſaid, He docs not recolle& that 
there were. —And being asked, What Time the Diſpatch with the Act was ſent by the Tryal Sloop ? 
he ſaid, The Secretary of the Company has the Care of thoſe Diſpatches ; he does nor recolle& the 


Day.—Being aſked, Whether it is uſual in the Committee of Secrecy to ſend an Authentication of 


Acts of Parliament to India? he ſaid, He conceives it is not the Province of that Committee, but 
of the Court of Directors, notwithſtanding the Committee ſent Copies of the Act in the Firſb 
Diſpatch after the Act paſſed. —Being aſked, Was any and what .Converſation held between 
him and the Chairman, concerning his Examination before this Committee, previous to the 
Time of that Examination? he ſaid, He waited upon the Chairman to know if he might mention 
the Diſpatch of the 3d of Auguſt; he agreed it was proper, but th.e Circumſtances attending that 
Ditpatch could not be diſcloſed at preſent, —Being aſked, Whether that is the only Converſation he 


has 


1 


has had with the Chairman and Deputy upon this Subject? he ſaid, Certainly not; but in all Con- 


verſations upon this Subject, he believes, the Chairman and Deputy Chairman did not conſider 


themſelves warranted in authorizing him to diſcloſe the Circumſtances attending that Diſpatch.— 
And being aſked, If they ſaid any thing to that Effect? he ſaid, He cannot recolle& the Terms, but 
tie is poſitive as to the Reſtriftion,—And it being repfeſented to the Witneſs, that he had ſaid that 
they permitted him to mention the Diſpatch of the 3d of Auguſt, he was asked, Whether they drew 
any particular Line; how far they permitted him to ihform- the Committee ? he ſaid, He was autho- 
rized to inform the Committee of that Part of the Diſpatch which mentioned the Acts of Parlia- 
ment,—Being asked, Whether he conceives that by virtue of his Oath he is warrantc© to diſcloſe 
particular Parts, and ſuppreſs others? he faid; He conceives he is warranted: to diſcloſe what he is 
ordered to diſcloſe by the Committee of Secrecy.— Being asked, If the Chairman and Deputy Chair- 
man, or either of them, aſſigned atiy Reaſons why they gave him Leave to mention the Date of the 
. Diſpatch, and not the Time of the Veſſels ſailing ? he ſaid; The Reaſons which rendered it im- 
Proper to mention the Circumſtances attending that Diſpatch; were perfectly known to him; he 
does not recolle& the Terms uſed for reſtricting him from communicating the Circumſtances 
attending that Diſpatch, further than he has already mentioned; that he does not recollect he has 
been reſtricted in any other Point.—Being asked, Why he ſelected this Point in Excluſion of every 
other, as that upon which he apprehended he would be examined by this Committee? he ſaid, He did 
not ask it in Excluſion of every other Point, becauſe he alſo asked whether he was at Liberty to com- 
municate the Circumſtance of having ſent to the King's Miniſters thoſe Papers, which he believes 
came by Mr. Shakeſpeare, and related to Sir Elijah Impey's Appointment.—And being asked, 
Why he made that Application relative to thoſe Papers? he ſaid, Becauſe he was deſirous of receiv- 
ing Inſtructions on thoſe Points which were peculiarly within his Knowledge, if he ſhould be 
examined thereon by the Committee.—And being asked, Whether if he had been ordered not to 
give Information relative to theſe Papers, he ſhould have thought thoſe Orders were a ſufficient 
Authority for him to withhold his Information from this Committee ? he ſaid, He believes he 
ſhould have felt himſelf exceedingly embarraſſed in communicating any thing that he conceives 


would infringe his Oath, and ſhould have begged the Indulgence of the Committee; he ſhould 
certainly have had no Objection to have faid he had ſent thoſe Papers to the King's Miniſters.— 


And being asked, If the Chairman of the Eaft India Company knew of the Tranſmiſſion of the Ju- 
dicature Act, by the Diſpatch of the 3d of Auguſt? he ſaid, He certainly knew it. 


\ Your Committee then examined Philip Francis, Eſquire, late of the Council General of Bengal; 
who being aſked, Whether in his Opinion it would add to the Reverence in the Company's 
Servants towards Acts of Parliament, if Acts ſpecially made for their Regulation, and for the 
Adjuſtment of their Differences, be omitted to be ſent ont to Bengal for ſeveral Months after they 
had paſſed, and when Meſſengers are known to have gone upon other Affairs? he ſaid, So great a 
Neglect of Duty may produce many bad Effects in Bengal, and can produce no good ones.—And 
being further aſked, What is eſteemed in Bengal the authentic Notification of an Act of Parlia- 
ment, to which they are obliged to conform themſelves ? he ſaid, The uſual and regular Mode of 
communicating ſuch Acts to the different Preſidencies, was by the general Letters of the Court of 
Directors to the reſpective Preſidents and Councils, and it is fo ſtill as he apprehends; but he does 
not know, that if the King's Judges, having Information of ſuch Acts from Government here, were 


to give Notice thereof from the Bench, it would not be deemed a ſufficient Promulgation. That 


if ſuch Acts were not tranſmitted, either to the Governor and Council, or to the Judges, he ſhould 
very much Doubt, whether the Settlement at large would conſider them as Laws duly promulgated 
for their Obedience. And being aſked, Whether a private unauthorized Tranſmiflion of Acts of 
Parliament, (the uſual official Channels being neglected) would or would not give Opportunity for 
thoſe who diſliked the Proviſions of them, to form Arrangements for defeating or eluding them ? 
he ſaid : Acts of Parliament not regularly tranſmitted to India, do not go regularly authenticated; 
they carry no internal Evidence of their being really Acts of the Legiſlature, and he ſhould ap- 
prehend may be eluded and difobeyed without -any Riſk, at leaſt a Pretence is given for doing 
both; that the Omiſſion of ſending that Act by the firſt Opportunity of Tranſmiſſion to India, has 
evidently a Tendency to create an Opinion in the Settlement, that the Court of Directors are not 
much in earneſt in ſupporting the Execution of that Act. 


Your Committee next proceeded to conſider the Appointment of Sir Elijah Impey, who is the 


Chief Juſtice of His Majeſty's Supreme Court of Judicature in Calcutta, to the Office of Super- 
intendant or Judge of the Court of Sudder Dewannee Adaulut at Calcutta: And this Appointment 
being made by the Governor General and Council of Bengal (who are the Servants of the Eaſt 
India Company) and revokeable at their Pleaſure, and His Majeſty's Chief Juſtice having accepted 
this Appointment upon thoſe Terms, Your Committee thought it their indiſpenſable Duty to ex- 
amine minutely into the Whole of this Tranſaction. 


And Lawrence Sulivan Eſquire, Chairman of the Court of Directors of the Eaſt India Company, 
being examined by Your Committee, ſaid, That there has been Advices come from India, concern- 
ing an Agreement between the Governor General and the Chief Juſtice, by the Appointment of 

the 


ET 


in Office under the Company, ſince the Time of preſenting the Company's Petition 
25 gy ec of Commons, Rok 1 he ſuppoſes did arrive 1n October. And being 
aſked, Whether any Directiohs were given relative to the Subject Matter of them in the Ditpatches 
which were tranſmitted by the Tryal Sloop, the 29th of Auguſt laſt? he ſaid, That the Di- 
rectors thought it a Subject of ſuch Moment, as to require the beſt Opinions they could obtain 
with reſpect to that Appointment ; that they referred it to their own Counſel Mr. Dunning; and 
he believes the Attorney and Solicitor General, in order to enable them to write fully and explicitly 
upon that important Subject. And being further examined, he ſaid, He received pr:vate Letters of an 
Intention to place Sir Elijah Impey in that Office, previous to that Time, but no public Advices 


E: 0 That he believes he has heard of the Execution of that Intention; that he cannot recollect that he 
I did ſee Copies of the Minutes, in the Authenticity of which he might depend of the Conſultation 
77 itſelf; that Mr. Shakeſpeare is a covenanted Servant of the Company; that he arrived in England 


in May or June laſt ; that he attended the Court of Directors. And being aſked, Whether he did, 
as Chairman of the Court of Directors, make any Inquiries of him relative to the Situation of the 
greut Conteſt between the Judicature and the political Government of that Country ? he ſaid, 
Tue Matter moſt impreſſed upon his Mind in Converſation with Mr. Shakeſpeare, was a Letter 
which he brought from the Governor General, relative to the expected Failure of the Inveſt- 
ments; that it is poſſible, though not then preſent to his Recollection, that he might ſpeak of 
more Subjects, but does not remember it made any Part of his Examination before the Court 
of Directors. And beirs further examined, he ſaid, They did not examine him to that Point, 
becauſe their Knowledge at that Time was very imperfect of that Matter.—And being aſked, 
Whether an imperfect, or no Knowledge was not a Reaſon for an Inquiry, if the Matter be of Im- 


port? he ſaid, That he does not apprehend the Matter was ſo far before them, as to preſs for any 
Inquiry upon the Subject. , 


Mr. Sulivan having ſtated in his Evidence to Your Committee, that the Court of Directors 
thought the Appointment of Sir Elijah Impey to be Judge of the Sudder Dewannee Adaulut, to be a 
Subject of ſuch Moment as to require the beſt Opinions they could obtain: with reſpect to that 
Appointment, and that they had referred it to their own Counſel, Mr. Dunning, and he believed 
the Attorney and Solicitor General; and theſe Opinions having been received by the Company, and 
laid before Your Committee, the Chairman of Your Committee was directed to confer with the 

Chairman and Deputy of the Eaſt India Company.—The Minutes of which Conference, and the 
Proceedings of the Court of Directors, of the 15th and 18th January 1782; and alſo, a Copy of 
the 84th Paragraph of the Company's General Letter to Bengal, dated the 25th January 782, on 


the Subject of the Appointment of Sir Elijah Impey, together with the Caſe laid before Counſel, and 
their Opinions thereupon, are inſerted in the Appendix, N“ 2 and 3. 


Then Mr. Samuel Wilks, from the Eaſt India Houſe, was examined by Your Committee, who 
ſaid, That he is Examiner of India Correſpondence, and has ſerved in that Station from the Year 
1769—That he ſaw Papers, purporting to be Minutes of the Governor General and Council rela- 
tive to the Appointment of Sir Elijah Impey to be Superintendant of the Sudder Dewannee Adau- 
jut before the 10th of July—That the Papers he ſaw were, to the beſt of his Memory and Recol- 
lection, indorſed as Minutes or Proceedings of the Governor General and Council, in their Reve- 
nue Department, of the 29th of September and 24th of October 1780 and were not, to the beſt of 
his Recollection, officially authenticated, but that he had no Doubt of their Authenticity when he 
firſt ſaw them — That he has ſince compared them, and except a few trivial Differences he found 
them as entered on Conſultation—That he received thoſe Minutes from Lawrence Sulivan, Eſquire, 
but did not receive them from him as Chairman of the India Company—That in conſequence of 
the Receipt of thoſe Minutes, he cauſed Copies ts be made, One of which was ſent to the Lord 
Chancellor, One to John Robinſon, Eſquire, and One to Sir Stanier Porten, for the Information of 
Lord North and the Earl of Hillſborough— That they were ſent by the Inſtructions of Mr. Su— 
Iivan, but not as Chairman of the Eaſt India Company, or as official Papers—That he believes the 
Papers were brought over from India by Mr. Shakeſpeare—That he does not recollect that at the 
Time theſe Diſpatches were brought over by Mr. Shakeſpeare, that there were any authentic Co- 
; ples or other Advices on that Subject tranſmitted to the Court of Directors by the Governor Gene- 
- ral and Council—That he does not know whether the Directors or any of them, or the Chairman, 
= examined Mr. Shakeſpeare upon the Subject of thoſe Papers. — And being aſked, Whether he 
1 thought the Chairman did examine Mr. Shakeſpeare on this Point? he ſaid, He could not tell what 
1 to think about it.— And being further aſked, Whether, when the Company's Servants bring Dil- 
patches of Importance to the Company, it is not uſual to examine them on the Subject Matter of 
thoſe Diſpatches, and particularly concerning the Authenticity of the Papers they bring ? he ſaid, 
The Court of Directors examined Mr. Shakeſpeare reſpecting a Paper which he brought over, but 
with reſpect to Diſpatches in general, Meſſengers cannot authenticate them, becauſe they receive 
them ſealed, and very often muſt be totally ignorant of the Contents. With reſpe to the Papers in 
Queſtion, the Witneſs ſaid, That he knew of no Proceedings had thereon by the Court of Directors. 
And being further examined, he ſaid, He never heard from whom Mr. Shakeſpeare received the 
Diſpatch relative to the Sudder Dewannee Adaulut—That the uſual Mode of receiving Diſpatches 


from India to the Court of Directors, is this, If it is not a Court Day, the Officer or Meſſenger is 


. 
ſent to the Chairman or Deputy, but that he never knew the Chairman or Deputy open a Pacquet 
addreſſed to the Court of Directors, without calling other Directors to witneſs the Opening of them 


That a Pacquet was received the 16th of December at Night (being Sunday) over Land; that he 
carried it to the Chairman, who dined out, the Deputy happened to « ine at the ſame Place; that they 


did not think proper to open the Pacquet, but directed him to cars it back, and ordered the Secre- 


tary to ſummon a Court for the next Day That it was impoſlible to obſerve this Rule with regard 
to the Pacquet brought by Mr. Shakeſpeare, unleſs it had been addreſſed to the Court of Directors, 
of which he had no Knowledge That the Note tranſmitting theſe Papers to the King's Miniſters, 
{tated them as Copies of Papers which Mr. Sulivan had juſt received by a private Conveyance— 


That Mr. Shakeſpeare brought a Paper to the beſt of his Recollection, addreſſed to the Directors 


from Mr. Haſtings, ſaid to have been written by Mr. Shakeſpeare, at the Requeſt of Mr. Haſtings — 
That Mr. Shakeſpeare was defired to imprint the Subſtance of it in his Memory, in order to be able 
to give ſome Account of the Matter in caſe of any Accident to the Ship in the Voyage That the 
Paper was not ſigned, but that a Letter to the ſame Purport has fince been ſent by the Governor Ge- 
neral, to the Court of Directors That Mr. Shakeſpeare was not examined to his Knowledge as to the 
other Paper That he does not know why Mr. Shakeſpeare was not interrogated concerning the 
Authenticity of the Minutes in Queſtion, and from whom he received them That Proceedings 
were had by the Court of Directors upon the Paper brought over by Mr. Shakeſpeare, reſpecting 
the Probability of a Diminution taking place in the Bengal Inveſtment; and that he does not know 
of any Reaſons aſſigned why no Proceedings were had, or Deliberations held upon the Minutes 
received by the ſame Channel. i 3 | 


Your Committee being deſirous to aſcertain on what Day the Appointment of Sir Elyah Impey 


was firſt laid before the Court of Directors, find, from the Secretary of the Faſt India Company, 


that no Paper relative to the Appointment of Sir Elijah Impey to be Judge of the Sudder Dewan- 
nee Adaulut, was laid before the Court of Directors, prior to the 24th of October 1781. | 


Your Committee then examined Extracts of the Proceedings of the Governor General and Coun- 


cil in their Revenue Department, of the 29th of September and the 24th of October, 1780, which 
contain the Arguments of the ſeveral Members of the Board for and againſt the Appointment pro- 
poſed by the Governor General; and alſo, the Extract of the Revenue Letter from Bengal, of the 


25th November 17 80, together with the Extract of the Proceedings of the Governor General and 


Council at Fort William, in their Revenue Department, the 28th of March 1780, which contains 
the Plan for the Regulation of the Dewannee Adauluts; and alfo, Extract of the Proceedings of the 
Governor General and Council at Fort William, in their Revenue Department, the 3d of Novem- 
ber 1780, with the Governor General's Regulations for the Sudder Dewannee Adaulut, and Mr. 
Francis's Minute thereupon; all which are inſerted in the Appendix N* 3. Upon this Queſtion of 
Appointment, Your Committee find, that amongſt the Council General, very oppoſite Opinions 
were entertained of the Propriety or Impropriety of ſuch an Appointment; their Opinions are re- 
corded at large in the Conſultations; and in the Proceedings of the 18th of October 1780, the 


Council General reſolve, by the caſting Voice of the Governor General, „That the Chief Juſtice 


< be requeſted to accept of the Charge and Superintendency of the Office of Sudder Dewannee Adau- 
& Jut, under its preſent Regulations, and fuch as the Board ſhall think proper to add to them, or 
* to ſubſtitute in their Stead; and that on his Acceptance of it, he be appointed to it, and ſtiled, 
«© The Judge of the Sudder Dewannee Adaulut.“ | 


And Your Committee find, that the Secretary having waited on the Chief Juſtice with the 


preceding Reſolution, laid before the Board a Letter delivered to him by the Chief Juftice in an- 
ſwer; which is as follows, . 3 b 


« To the Honourable the Governor General and Council, &c. &c. 


« Honourable Sir and Sirs, 


© Your Secretary, Mr. Baugh, has this Morning communicated to me your Reſolution of 
2 Roh . 7 12 


« the 18th Inſtant. | 


« I am ſenſible of the Honour conferred on me by the Truſt you have repoſed in me; accept of 


te the Charge and Superintendency of the Office of Sudder Dewannee Adaulut, under its preſent 


© Regulations, and ſuch others as the Board ſhall think proper to add to them, or to ſubſtitute 


© in their Stead, and will with great Readineſs dedicate my vacant Time to the Service of the 
<« Public. Sano Pitts; 
ISS 1 © I have the Honor to be, &c. 

© Fort William, : © (Signed) E. Impey.“ 
* 19th October 1780. £m 


In conſequence of this Letter, Your Committee obſerve, that it was, agreed, conformably to the 
Reſolution of the Board, © That the Chief Juſtice be appointed Judge of the Sudder Dewannee | 


«©. Adaulut.“ 
And 
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And it was ordered, ce That Notice of the Chief Juſtice's Appointment be fent to the Super- 
te intendents of the ſeveral Dewannee Adawluts:“ And it was agreed, that the Provincial Councils 
ſhould be adviſed of this Appointment, by the following circular Letter, 


an Gentlemen, N | 5 4 | | 7 . ; 
« 'The Chief Tuſtice having accepted of the Charge and Superintendency of the Office of Sudder 
ce Dewannee Adaulut, We have appointed him to it, with the Title of Judge of that Court. 


« Fort William, | «© We are, &c.” 
te the 26th October, 1780. 


In the Proceedings of the ſame Day, Your Committee find the following Recommendation, 

© The Governor General recommends, that a Salary of 5000 Sicca Rupees, and 6co Sicca Ru- 
« pees per Month for the Rent of an Office, may be allowed to the Chief Juſtice for this Ap- 
te pointment ; and that the Motion do lie for the Conſideration of the Board, to be decided on at 
ce their next Meeting.” 


And the Council General agreed, that the Motion ſhould lie accordingly: 


Philip Francis, Eſquire, late of the Council General of Bengal, being returned to England, 


| Your Committee required his Attendance ; and being examined, he ſaid, That he landed at Cal- 


cutta the 19th of October 1774, and came from thence the 3d of December 1780—That he was 
appointed by Parliament a Member of the Council General of Fort William that at the Time he 
left India, he was Second Member of that Government—That he was preſent in Council when Mr. 


Haſtings made the Motion to requeſt Sir Elijah Impey, the Chief Juſtice of the Supreme Court, to 


accept the Office of Superintendent or Judge of the Court of Sudder Dewannee Adaulut—That Sir 
Eyre Coote, one of the Council General, was not preſent ; and it was agreed, at Mr. Haſtings's 


Deſire, that the Opinions of the ſeveral Members ſhould be taken in Circulation, that is, by ſend- 


ing the Queſtion round for the Members to give their Opinion in Writing That Mr. Haſtings, 
Mr. Francis, Mr. Wheler, and Sir Eyre Coote, were the Members compoſing the Council General 
at that Time—That it is not his Opinion, that the Appointment of Sir Elijah Impey to that 
Office, would be a Means of conciliating the other Judges to the Authority claimed and exerciſed 
by the Governor General and Council—That the Governor General and Council, in his Opinion, 
are themſelves the Court of Appeal from the Provincial Adauluts in the laſt Reſort, and could not 

delegate their Authority to any Perſons whatſoever—That the Provincial Courts of Adaulut were 
eſtabliſhed by the preceding Government before the Act of Parliament of the 13th of George the 


Third took Place; their Fxiſtence was known to Parliament at the Time the Act paſſed—That 


the Power of creating ſuch Courts is not diſputed or impaired by any Thing ſaid or enacted in 
that Act—Thar he conſiders this as a negative Confirmation at leaſt, of the Court fo eſtabliſned 
That he is alſo of Opinion, that when the Act gave the whole Power of ordering, managing, and 
governing that Country, to the Governor General and Council, they did virtually convey a Power 
of forming ſuch Inſtitutions as were indiſpenſably neceſſary for the good Government thereof; 
that this is his Opinion, but at the ſame Time he muſt declare, that it had been much happier for 


that Country, if a more clear and decided Power had been given That the Governor General and 


Sir Eyre Coote undoubtedly thought themſelves poſſeſſed by the Act, of a clear unequivocal Power 
to appoint His Majeſty's Chief Juſtice to ſuperintend Appeals from the Provincial Courts; their Opi- 
nions formed the Reſolution of the Board, becauſe, by Law, the Governor General and Council are 


bound, and concluded by the Opinions of the major Part of the Members preſent.— And being asked, 


Whether the Chief Juſtice acknowledged that Power to be veſted in the Council General when he 
accepted an Office ſubordinate to their Authority? he ſaid, He accepted the Office by a formal 


Letter to the Board; to which Letter he begged Leave to refer—And the Witneſs further ſaid, 


That no Opinion was taken of the Company's Law Officer, of the Legality of the Proceeding, before 
the Governor General and Council offered this Appointment to the King's Chief Juſtice ; that it was 
uſual in all important Acts where the Authority of the Supreme Court was affected, to conſult the 
Company's Law Officer, and to take a written Opinion from him That he does not know why 
the Governor General did not propoſe to take the Advocate General's Opinion; that he did not on 
his Part propofe it, becauſe he had not a Doubt upon his Mind that the Appointment was illegal, 


and he thought he could prove it—That Sir John Day, the Advocate General, had repeatedly aſſured 


him, that the Appointment itſelf, and more eſpecially the Propoſition of annexing a Salary to it, were 
clearly illegal; and that if he was called upon officially, he ſhould declare his Opinion to that Effect 
That the Puiſne Judges made no public Objection to the Appointment of Sr Elijah Impey to the 
Office of Superintendent of the Sudder Dewannee Adaulur—That the Appointment is expreſsly 
ſaid to be perſonal and excluſive to Sir Elijah Impey alone, that is, to one Man of that Court; that 
the Oifice could not devolve to either of the other Judges by the Terms of the Inſtitution, without a 


new Appolntment—That he thinks the Chief Juſtice in his Office as Superintendent or Judge of 
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the Sudder Dewannee Adaulut, is under the Controul of the Council General, and reſponſible to them 


for his Conduct in that Office; and that he allows himſelf to be ſo by the Terms of his Acceptance — 
That if the Board were diſſatisfied with his Conduct, they could diſmiſs him. - And being aſked, 


Whether he believes, that by the Appointment of the Chief Juſtice to the Superintendency of the 
Sudder Dewannee Adaulut, it would add to the Authority of the Provincial Dewannee Adauluts ? 
he ſaid, That he could not ſpeak poſitively to the future Effects which this Office might produce; but 
he is inclined to think, that it would rather weaken than ſtrengthen the Authority of the Dewannee 


Adauluts; becauſe it ſubjects not only all their Judgments to an Appeal, but all their Proceedings 


whatſoever to the Inſpection, and Reviſion of the Judge of the Sudder Dewannee Adaulut.— And 
being further aſked, Whether he thought that the Appointment of the Chief Juſtice to this Office, 
would in any Meaſure interfere with his Duty as Chief Juſtice? he ſaid, He had ſtated at large his 
Reafons for thinking it would, in the Minute which he drew up and recorded, when the Matter was 
under Conſideration ; and he begged Leave to refer the Commitree to that Minute (See Appendix 
Ne 4.) And the Witneſs further ſaid, That on the Principles conſtantly maintained by the Judges 


of the Supreme Court, any Perſon thinking himſelf injured, either by the inferior Adauluts or 


Sudder Adaulut, might have his Remedy in that Court That it would be in Effect an Appeal 
from Sir Elijah Impey, Superintendent of the Sudder Dewannee Adaulut, to Sir Elijah Impey, Chief 
Juſtice, and the Two Puiſne Judges of the Supreme Court; that he has ſtated a ſinular Caſe in the 
Minute before mentioned, with his Opinion upon it. And being aſked, If the Court of Sudder De- 
wannee Adaulut did regularly continue it's Sittings and Proceedings after the Eſtabliſhment of the 
Supreme Court of Judicature in Bengal? he ſaid, That as well as he recollected, the Governor General 
and Council ſat but Two or Three Times as a Court of Sudder Pewannee Adaulut; that ſome 
Doubts aroſe concerning their Right and Authority to ſit as ſuch; but that the Governor General 
and Council did from that Time continue to receive at the Revenue Board, Appeals from the De- 


crees of the Provincial Adauluts, and to reverſe or confirm the ſame— That Appeals from the Pro- 
vincial Courts of Adaulut have not been ſo numerous, but that the Governor and Council could 


have attended to the Decifion of them in the Court of Sudder Dewannee Adaulut; and that he has 


already ſtated in his Minute, That the Adminiſtration in Bengal wanted Vigour, not Time, to exe- 
cute all its Duties That he thinks, that after the Meaſure purſued by the Governor General and 


Council, to reſtrain the Juriſdiction of the Supreme Court over the Zemindars, Collectors, Farmers, 
Ryotts, &c. he thinks the Native Inhabitants would neceſſarily conclude, that all the Points 
hitherto in Diſpute between the Council General and the Supreme Court were given up to the 
Court; and that it was meant to throw the whole Power of the Government, in that Department, 


into the Hands of the Court — That the Natives at large could not diſtinguiſh between the Chief 


Juſtice and the Court; and that he conceives this would be the Impreſſion of the Meaſure upon 
their Minds That as far as his Converſation extended, he neyer knew an Act of Government give 
ſuch general Diſſatisfaction to the European Inhabitants, as this Appointment — That there had 


been ſome Diſputes between the Provincial Adauluts and the Provincial Councils; but he did not 
recollect that they engaged much of the Council General's Time and Attention; and that he is 


of Opinion, that any Queſtions of that Kind might have been eaſily ſettled by their Authority 
That thoſe Courts were eſtabliſhed by Authority of the Preſident and Council, whoſe Powers 
had been conveyed to the Governor General and Council by Act of Parliament, as he had 
deſcribed it in his former Anſwer—That Mr. Haſtings was Preſident of that Council at the 


Time of the Inſtitution of thoſe Courts—That the Provincial Courts were appointed by the 


Preſident and Council—T hat the Officers in thoſe Provincial Councils, are nominated at pre- 
ſent by the Governor General and Council—That the Power that appoints the Provincial 
Councils, and the Power that appoints alſo the Provincial Adauluts, and originally eſta- 
bliſhed. both, is the beſt adapted, and the only Power that can ſettle Diſputes between them 
— That the Chief Juſtice has not, to his Knowledge, in the late Controverſies, complained, that 
he had ſo little Buſineſs in his Court, as left him full Time to attend to a Buſineſs which would 
require a laborious and almoſt unremitted Application; but, on the contrary, he always under- 


ſtood that he was overloaded with Buſineſs, and that he has ſtated it ſo in his Minute That 
he never heard Mr. Haſtings, during thoſe unhappy Controverſies, expreſs an Opinion that the 
Conduct of the Chief Juſtice towards thoſe Courts in particular, and the Members of them, was 


prudent, juſt, and moderate—That he has frequently expreſſed the higheſt Diſguſt and Diſſatis- 
faction of the various Proceedings of the Supreme Court, where Actions have been brought in 
Conſequence of Proceedings or Judgments in the Provincial Councils or Adauluts—That it ap- 
pears farther, by the Letters from the Governor General and Council to the Court of Directors, 
written in February and March 1780, that they unanimouſly deemed it to be the conſtant Effort and 
Intention of the Judges of the Supreme Court, to lower and degrade the Government of the 
Country in the Eyes of the People, by every Means in their Power—That he believes the Com- 
mittee will find this Opinion expreſſed in their Letter in Terms not leſs ſtrong than thoſe he then 
made Uſe of from Memory.—And the Witneſs being aſked, What Reaſons Mr. Haſtings aſſigned for 
his Change of Opinion, in appointing a Perſon whoſe Conduct he had repreſented in that Light, 
in Regard to thoſe Provincial Courts, and that Government to be the Contrqul of the Courts, and 
an acting Member under the Authority which he repreſented to be the Chief Juſtice's Intention to 
undermine ? he ſaid, That he aſſigned no Reaſons to him, but thoſe which appear on the Face of his 
Minute; and he further added, that he did not hear that Mr. Haſtings aſſigned to any other 


Perſon, 
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B. en. n Reaſons for his Change of Opinion concerning the Conduct and Views of tlie 
xg - OTH he has heard the Chief ' Juſtice did repreſent the Proceedings of Mr. 
Haſtings and the Council General, as being unjuſt atid miſchievous to the Intereſt of the Com- 


to the Eaſe and Welfare of the Natives; and he knows that he was not re- 
ſerved in making Declarations to the ſame Effect froni the Bench. And being asked, What Reaſons 
the Chief Juſtice aſſigned for his Change of Opinion of the Governor General and Council, ſo as to 
induce him to accept of an Employment under them, and to be held during their Pleafure ? he ſaid, 


He had no Reaſon to think he had changed his Opinion of them, or of their Proceedings-—That Mr. 


Haſtings did not aſſign any Reaſons, that he knew of, for not waiting the Determination of the 
Court of Directors, and of Parliament, upon the Points ſubmitted to them upon their Repreſen- 
rations and Petitions.—And being asked, What was the Cauſe of the Hazards that the Superiors of 
the Provincial Dewannee Courts were expoſed to, in the Exerciſe of their Functions, and which cauſed 
their Remiſſneſs in thoſe Functions? the Witneſs ſaid, That he does not know that they were remiſs; 
that the Hazards alluded to could only be apprehended from Actions that might be brought 
againſt them in the Supreme Court, and which it was ſaid the Court rather inclined to encourage 
than not—That the Council General never did, to his Knowledge, give an Opinion, that the 
Power of bringing thoſe Actions was a Thing miſchievous to the Public; that he cannot ſpeak 


poſitively who Mr. Haſtings thought was the Caule bf the Diſregard that had been ſhewn to the 


Authority of the Provincial Courts. And the Witneſs being asked, What Reaſons Mr. Haſtings 
aſſigned, why no Man would dare to conteſt their Right of acting, when their Proceedings were 
held under the Sanction and immediate Patronage of the Firſt Member of the Supreme Court? he 


ſaid, The Queſtion was never debated at the Board; and no Reaſons therefore were affigned 
dn either Side, but thoſe which appeared in the Minutes. And being further asked, Whether any 


Man might not dare to queſtion the Authority of thoſe Courts in the Supreme Court, although 


the Chief Juſtice preſided in the Sudder Dewannee Adaulut Court, or whether the Supreme Court 
has formally abdicated that Power, ſince the Chief Juſtice has accepted his new Office? he faid, 


The Supreme Court have not relinquiſhed any Part of the Power they ever pretended to, and he 
fuppoſes that they would be as ready as ever to receive Complaints againſt the Members of the 
Provincial Adauluts—That he ſpeaks of the Court as ſuch; but how far the Natives might be de- 
terred from having Reſource to that Sort of Remedy, when they ſaw the Chief Juſtice at the Head 
of the Provincial Adminiſtration of Juſtice, can be only Matter of Conjecture — That from what he 
knows in general of thoſe People, he'thinks they would be deterred by this Appointment from 
ſeeking Juſtice in the Supreme Court; and for this plain Reaſon, they know that by the Appoint- 
ment of the Chief Juſtice, he is to reviſe and correct the Judgments of the inferior Adauluts, and 
naturally will not go into another Court, where the ſame Judge preſides, to look for Redreſs. And 
the Witneſs further ſaid, That he believes the Judges of the Supreme Court, or ſome of them, 
have often declared an Opinion, That if Men were deterred, by any Authority derived from the 


Company, from complaining of the Mal-adminiſtration of the Provincial Courts and Councils, the 


End of their Appointment would be defeated, and their Court be of little or no Uſe—Fhat Mr. 
Haſtings did not aſſign any Reaſon, nor is he able to aſſign any, why the giving a Place, to be held 
during Pleaſure under the Governor General and Council, ſhould be a Means of leſſening the 
Diſtance between the Board and the Supreme Court, which is aſſerted in his Minute to have been 
more than the undefined Powers aſſumed to each, the Cauſe of the Want of that accommodating 
Temper which ought to influence their Intercourſe with each other That Mr. Haſtings propoſed 
to the Board the Appointment of a Salary of 5000 Sicca Rupees a Month, and 600 Sicca Rupees 
a Month for an Houſe, amounting together to near L. $000 a Year—That the Judges have fre- 


quently declared, That the Purpoſe of their Appointment was to be a Controul to Europeans 
acting under the Company's Appointment, and to prevent their Extortions and Oppreſſions 
hat he ſhould not think that the leſſening of the Diſtance between the Council Board 


and the Supreme Court, by giving to the chief Member of the latter a lucrative Employment; 
to be held during the Pleaſure of the former, had a Tendency to anſwer the Purpoſes of the Inſti- 
tution of the Supreme Court—That it has evidently a Tendency totally to defeat thoſe Purpoſes ; 
for if you ſuppoſe all, or a Majority, of the Judges of the Supreme Court to hold lucrative Offices 
revocable at the Pleaſure of the Governor General and Council, you cannot avoid concluding, that 
their general Conduct will be guided by the Inclinations of the Governor General and Council ; 
that this in general might be true; but he does not mean to fay, that it would be true in the 
Ipegific Inſtance of the preſent Chief Juſtice and Judges That a lucrative Office, revocable at Ple: = 
Lure creates Dependence, and can create nothing elſe ; he does not know by what Means it could 
increaſe the Authority of the Court; as far as ſuch Authority may be affected by the Reſpe& and 
Opinion of the People, it muſt neceſſarily be diminiſhed, by the Idea of the Judges being dependent 


in any Shape on the Governor General and Council—Thar if the Natives underſtand the Object 


and Intention of the Inſtitution of the Supreme Court, he thinks it muſt leſſen their Confidence in 


that Court, to ſee One of the Judges of it employed in, and preſiding over, thoſe very Courts over 


which the Supreme Court aſſumed and exerciſed a Controul—That the Appointment of a Salary to 
the Office, had not taken place when he left Bengal, but does not believe it to be owing to the Chief 
Juſtice's Rejection of the Propolition—That he never heard that the Chief Juſtice had expreſſed 


his Diſapprobation of that Propoſition— He is convinced Mr. Haſtings would not have moved 


it in Council without the previous Conſent and Approbation of the Chief Juſtice—That he faw 
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the Chief Juſtice after that Propoſition had been made in Council, and that he did not expreſs to him 
any Diſapprobation of the Appointment or Salary. And the Witneſs being aſked, What prevented 
that Salary from being annexed to the Appointment ? he ſaid, That Sir Eyre Coote was gone to the 
Coaſt, Mr. Wheler and himſelf were avowedly againſt the Propolition ; and of courſe, if the Queſ- 
tion had been put, it would have been loſt That the Judges of the Supreme Court did not com- 
municate to the Council General any Letters or Repreſentations that they ſent to His Majeſty's 
Miniſters. And being aſked, What was the State of the Company's Treaſury when this Appointment 
was made? he ſaid, That he thinks it was the Beginning of September that Mr. Haſtings opened the 
Treaſury for a Loan at Intereit, without Limitation ; at that Time every Branch of Public Service 
was greatly in Arrear, particularly the Army—That at the End of November, if he recolle&s with 
Exactneſs, the Debt or Demand againſt the Treaſury amounted to Ninety-one Lacks Ninety 
thouſand One hundred and Eighty-three Current Rupees (Vide Appendix, N' 5.) and their 
Diſtreſs for Money at that Period was very great—That they had taken the Depoſit of Thirty 
| Lacks out of the new Fort, which, at a former Period, they had agreed to reſerve againſt any 
great or unforeſeen Emergency or Diſtreſs—That the different Schemes adopted for raiſing Money, 
had not ſucceeded in the Degree they expected That he does not recollect to have heard of Sir 
Elijah Impey having offered his Services to attend the Dewannee Court, in Quality of an Aſſeſſor, 
not claiming a Voice, but ſimply to give his Advice (Vide former Report, General Appendix, 
Ne 32.)—That the Opinion of the Judges, including the Chief Juſtice, was not officially taken 
That the Opinion of the Advocate General was not taken; that it was never propoſed to take 
the Judges Opinion—That the Advocate General's Opinion was aſked, and much relied upon, in the 
former Diſputes between the Supreme Court and the Council-—He does not know that the Pro- 
vincial Courts of Adaulut have been ſo perverted in the Execution, as to be the great Engines of 
Oppreſſion over the miſerable Inhabitants. of the Provinces of Bengal, Bahar, and Oriſſa—Thar 
he does not know that the Adminiſtration of Juſtice has ever been let to hire ro Dewans or Ban- 
yans of thoſe. Gentlemen whoſe Duty it was to preſide in that Court, or to any other Perſons 
whatſoever — That he never heard it ſaid but of One of the Provincial Adauluts, and of that he 
never ſaw Proof; that it never came officially before him—If a Complaint of ſuch an Abuſe, ac- 
companied with proper Evidence, had ever been brought before the Governor General and Coun- 
cil, he is certain it would have been followed with the Ruin of the Parties in every Senfe-—That he 
does not know if there were any regular Profits annexed to the Adminiſtration of Juſtice, which 
was 1n the Power of the Members of the Provincial Councils, or others, to let out to Banyans or 
Dewans; nor has he ever heard, that the Forms and Terror of Juſtice have been held forth merely 
to give Colour and Force to Rapine and Extortion; it is poſſible wrong Things may have been 
done, but he never heard of any Proceedings of the Adaulut, which approach to that Senſe and 
Extent— That during the Time that he was in Bengal, he does not know or believe that Oppreſ- 
ſions by the Company's Servants have operated in ſo enormous a Degree, as very ſeldom to have 
left the Oppreſſed the Means to obtain Juſtice by civil Suits; the pooreſt Man in that Country, if 
he could reach Calcutta, or any Agent for him, might preſent his Petition to any Member of 
the Council, by whom he believes it would have been examined That ſome of the lower Claſſes 
of People are oppreſſed, he does believe to be true, but he alſo believes it is not by Euro- 
peans. The Witneſs ſays, He ſpeaks generally, for there may be Inſtances to the contrary, and ſome 
he has heard of; ſome appear upon the Records: The Caſe which was ſaid to be of the groſſeſt Na- 
ture, which made the greateſt Noiſe, and which was moſt inſiſted on by the Judges, was that of 
Nadara Begum ; ſhe was ſaid to have been diveſted of every Thing ; ſhe nevertheleſs found Means to 
apply to the Supreme Court, and found. Redreſs there.-—And the Witneſs being asked, 
By whom then he conceived thoſe. Oppreſſions are committed? ſaid, That he begged Leave 
to obſerve, that his Reſidence was confined to Calcutta, he cannot therefore ſpeak of 
Tranſactions in the Diſtricts from his own direct Knowledge; the Information he has had 
inclines him to believe, that thoſe low Claſſes of People of whom he ſpoke, are oppreſſed 
by other Natives, immediately in Authority over them—The Salt Contractors in particular 
did oppreſs the Molungues in a very barbarous Manner—He has heard too, that the lower 
Claſſes of the Weavers are oppreſſed in many Ways, by the Black People in the Proviſion 
of the Company's Inveſtment :* Complaints in both Inſtances were brought before our Govern- 
ment—That he knows the Firſt to be true, and gives Credit to the Second—That he cannot 
give any poſitive Information, whether any Reform has been made in thoſe Reſpects, becauſe it is 
very difficult to know at Calcutta what the real State of Facts is, at any great Diſtance The 
Molungues are no longer ſubject to Contractors, and therefore probably are better treated than 
they uſed to be; with reſpect to the Weavers, he can ſay nothing. And being aſked, Whether 
the Proceedings of the Supreme Court of Judicature, upon the Matters in Diſpute, had not been 
repreſented by the Governor. General and Council to the Natives and to the Court of Directors, 
as oppreſſive and injurious to the Natives of India? he ſaid, That the Governor General and Coun- 
eil made various Repreſentations to the Court of Directors to that Effect, but not to the Natives; 
the Provincial Councils were directed to inform the Zemindars and other Landhelders, that as 
ſuch they were not ſubject to the Juriſdiction of the Court, nor bound to ſubmit to their Proceſs 
That many Individuals have preſented Petitions and other Complaints, either directly or through 
the Medium of the Provincial Councils, ſtating their Proceedings as grievous to them, and there 
was alſo a Petition from the Zemindars of the Province of Bahar to the ſame Purpoſe, — And being 
aſked, Whether the Meaſure of adviſing a Difobedience to the Proceſs of a Court of Juſtice, was 
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3 Meaſure, and which could not be juſtified, but upon the Opinion of the Board that 
wwe required it? he ſaid, That Neceſſity undoubtedly did require the Meaſure; at 
the ſame Time, as he acted conſtantly upon a Conviction, that the Proceedings of the Supreme 
Court were illegal, he did deem it legal to reſiſt them; this he did at his Peril; in the Terms of 
the King's Charter—That Mr. Haſtings did entitely concur in the Neceſſity of the Boatd's Pro- 
ceedings, and in the Illegality of the Court's Proceedings in the Coffyurah Cauſe, and 
there never was a Difference of Opinion between Mr. Haſtings and him in that Bu- 
ſineſs— That Mr. Barwell never diſſented or diſagreed with them in that Buſineſs— That the 
Board certainly conſidered the Proceedings of the Supreme Court, in the Patna Cauſe, as 
oppreſſive to the Natives, becauſe the Majority of the Board, conſiſting of Mr. Haſtings and 
Mr. Barwell, were from the Firſt avowedly of Opinion, that the Will in favour of Nadara 
Begum was a Forgery. As to himſelf, it is proper he ſhould ſay, that the firſt Impreſſion he 
received of that Cauſe, was againſt the Cauzi and Muftees, and even againſt the Proceedings of 
the Provincial Council of Patna, becauſe he knew a Fact, which he deemed irregular in the Pro- 
ceedings, and which they did not thoroughly account for to his Satisfaction. By the Principles of 
their Inſtitution, the Provincial Council, or the Member that fits at the Head of the A aulut, 
ſhould have tried the Facts themſelves, and only refer to the Learned in the Mahomedan Law, if 
a Queſtion of Law aroſe upon the Facts. Further Inquiry and more exact Information induced him 
to alter his firſt Opinion, and in the End, he was ſatisfied that the Will was a Forgery; but the 

eſtion never came, nor could come judicially before him, of courſe he never acted upon the 
Firſt Opinion or upon the Seocnd, except that he oppoſed the bailing of the Parties, at fo great a 
Riſque to the Company as J. 40, ooo; for he underſtood, that if any one of theſe Perſons had 
eſcaped, the Company muſt have paid the Whole; as Truſtee for the Company, he could not 
undertake that Riſque in their Behalf; the Bail was nevertheleſs granted by the Majority of the 
Board—That the Cauſe was defended by the Company's Attorney, and at their Expence—That 
the Bailing and Defence, and the ſubſequent Conduct of the Board, muſt have the Effect to 
indicate to the Natives, that it was the Opinion of that Board, that the Conduct of the Supreme 
Court was in that Inſtance oppreſſive That he believes the Impriſonment of the Cauzi and Muftees 
was a very unpopular Act. — And being aſked, Whether if the Proceedings of the Provincial Coun- 
cil at Patna had been irregular, the Provincial Council or the Mahomedan Lawyers, were 1n the 
Opinion of the Board moſt to blame? he ſaid, None of them thought that the Mahomedan Law- 
yers had been to blame in any Degree; with reſpect to the Provincial Council, he thinks it was 
not diſputed that they were irregular. —And being further aſked, Whether aſſeſſing ſmall Damages 
upon the Members of the Provincial Council, and very large ones upon the Mahomedan Lawyers, 
was thought by the Natives a proper Proceeding of a Court, inſtituted for their Protection againſt 
Britiſh Subjects in Authority? he ſaid, Not poſſeſſing the Language, he had but little direct 
Intercourſe with the Natives; but from what he has heard, he believes it to be true, that the 
Mahomedans in general were highly diſſatisfied with the Judgment of the Supreme Court 
againſt the Law Officers —And being further aſked, Whether the European Members of the 
Provincial Council of Patna were not indemnified, and the Mahomedan Law Officers ſuffered 
to lie in Priſon? he ſaid, There was no Way of releaſing the Mahomedans, but by ſatisfying 
the Judgment, which none of them thought that the Board was authorized to do, conſidering 
the Greatneſs of the Sum—The Damages awarded againſt the Members of the Patna Coun- 
cil, he thinks, were paid down by the Company's Attorney on Account of the Parties, who were 
called upon to repay that Money, and he believes did ſo— That the Mahomedan Lawyers con- 
tinued in Priſon unqueſtionably for want of Ability to fatisfy the Judgment—That they con- 
tinued in Gaol when he left Calcutta.—And being aſked, What is the Situation of Perſons 
confined in Gaol at Calcutta for a conſiderable Length of Time, and the probable Effects of 
ſuch Confinement upon their Health and Lives? he ſaid, It is hardly poſſible for any human 
Creature to be placed in a more miſerable or dangerous Situation; in the rainy Seaſon it muſt 
be particular unhealthy ; and he thinks, that for an European to be confined there a Month in 
that Seaſon, would probably occaſion his Death—That he knows of no Furopeans confined 


there lately, except Mr. Naylor and Mr. Swainſton — Mr. Naylor, the Company's Attorney, 


was committed for a Contempt, and to anſwer Interrogatories ; he was at that Time in an in- 
different Stare of Health ; his Confinement he believes muſt have haſtened if not occaſioned his 
Death, which happened ſoon after his Enlargement—Mr. Swainſton, a Company's Servant, was 
committed for a Contempt, and he thinks remained in Gaol about Three Weeks ; he was as ſtrong 
and healthy a young Man as any in the Company' Service; he paid the Witneſs a Viſit the Day 
he came out of Priſon, but he was ſo much altered and reduced by his Confinement, that he 
did not at firſt recolle& who he was.—And being aſked, What is the probable Effe& in the Minds 
of the Natives, when they ſee a Court, inſtituted for their Protection, conſidered by the Govern- 
ment of the Country as an Inſtrument of their Oppreſſion, will it give them a Reverence for that 
Court, and for the Authority by which it was inſtituted ? he ſaid, Certainly not ; as far as he 
knows or can judge, the Natives in general did not think the Court a Protection for them. And 
being further aſked, When the Government of the Country undertakes the Protection of the Natives 
againſt that Court, as acting in their Opinion oppreſſively, and rewards the Perſon charged 
with the Oppreſſion, with Offices of further Truſt and Power over their Perſons and Fortunes, 
and offers large pecuniary Emoluments which ariſe from their Labour and Induſtry, whilſt the 

e 9 Perſons 
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| Perſons who are ſtated to have endured the Wrong remain in the Priſon deſcribed by the Wit: 
neſs, unredreſſed for Years, what Impreſſion will this have upon the Minds of the Natives in favour 
of Engliſh Government in that Country? he ſaid, It cannot but make the deepeſt Impreſſion in their 
Minds; to the Diſadvantage of the Engliſh Government, and of the Character of the Nation.— 
And being further asked, Whether in any Event the Natives of India ſuffering oppreſſive 
Impriſonment: by unjuſt or erroneous Law Proceedings, can have a ſpeedy Redreſs in a Court of 
Appeals, and by the ordinary Forms of Juſtice in India? he ſaid; An Appeal to England at 
the beſt, offers but a diſtant Remedy, and that attended with great Vexation and Expence; 
in the Caſe of Impriſonment until the Event of an Appeal to England ſhall be known in 
India, it can produce no Relief or adequate Redreſs, becauſe the Party impriſoned will in all 
Probability die in the Interval, or at leaſt loſe his Health and Conſtitution. And being fur- 
ther asked, Which will tend moſt to the ſtrengthening of Engliſh Government, and the Eaſe of 
the Natives, a vigorous Execution of the Laws which exiſt, and an Enquiry into Corruptions 
and Peculations, or making new Laws without an effectual Execution of the old ones? he ſaid, 
Making new Laws avails nothing, as long as you ſuffer thoſe which actually exiſt to be violated 
or evaded—That he thinks the Non-execution of the old Laws in India will be an Encouragement 
to deſpiſe the new.—And being asked, Whether the Judges had ſufficient Notice between the 
Time of the Governor General and Council's tranſmitting their Complaints to Europe, and 
his Departure from Bengal, to-tranfmit a full Anſwer and Juſtification of their Proceedings, 
to Government in England? he ſaid, They did not communicate to the Judges their Letters to 
the Court of Directors, nor did the Judges communicate whatever Letters they might have 
written to the King's Miniſters, but the Grounds of the Differences between them were thoroughly 
underſtood on both Sides; the Interval between the Time of the Complaint and his Departure 
was about Nine or Ten Months — That the Judges never demanded from the Board, Copies 
of the ſpecific Complaints tranſmitted againſt them. And being asked, Whether the Judges 
or the Governor General and Council did tranſmit immediately to the Court of Directors, or 
the Secretary of State, an Account of the Arrangement they had made with regard to the Sud- 
der Dewannee Adaulut ? he ſaid, He knew nothing of what might have been done by the Judges; 
their firſt Letter to the Company after the Appointment of Sir Elijah Impey took place, 
ought to have contained an Account of it, and he took it for granted it did ſo— That in his 
Opinion no Inconvenience could have ariſen from ſuſpending the Execution of that Arrangement 
until the Senſe of the Company and of Parliament, to whom the State of the Juriſdiction had 
been ſubmitted, ſhould: be known.—Then being asked, What Conſequence he thought it would 
have on Britiſh Authority in that Country, if, pending Applications to Parliament for Dire&ion 


and. Indemnity, the Parties undertake the Arrangement on which they petition Parliament, by 


Compromiſes amongſt themſelves ? he ſaid, He thinks it muſt have ſome bad Effects, and can 
have no good ones; the People at large, as far as they can be ſuppoſed to enter into the Mat- 


ter, muſt conſider the Event, as alluded to in the Queftion, as a Compromiſe, not as the 


regular Settlement and Deciſion of a public Queſtion—That from the Period of the Governor 
General and Councils Petition to Parliament to the Time of the Chief Juſtice's Appointment 
to the Sudder Dewannee Adaulut, there was no Conceſſion on either Side, the Court continued to 
exert their Claims to Juriſdiftion, and the Board to deny and reſiſt thoſe Claims — That he never heard 
of the Propoſition for the Appointment of Sir Elijah Impey to that Office, till it was propoſed in 


Council the 29th of September - That he does not recollect, that after the Appointment of the Chief 


Juſtice, there was any Act done by the Court involving the Queſtion formerly in Diſpute between 
the Board and the Supreme Court. And being asked, Whether, ſuppoſing the Appointment of 
Sir Elijah Impey to have been in his Opinion legal, and tending to allay the Differences between 
the Council General and the Supreme Court, he would have thought himſelf obliged to reject or 
defer that Meaſure, on Account of the Application made by the Board on thoſe Subjects to the 
Company and to Parliament? he ſaid, He ſhould have thought himſelf bound to wait the Deciſion 
of thoſe Tribunals, to which he had appealed; that he ſhould imagine if Attention had been given 
to the Subject in England, and no Time unneceſſarily waſted, an Anſwer might have arrived in 12 or 
14 Months.—And being further asked, Whether this Meaſure was conſidered at the Time as tem- 
porary, and to continue only until the Senſe of Parliament was known ? he. ſaid, He received it 
from the Governor General, as meant by him to be a permanent Eſtabliſhment ; and if he is not 
miſtaken, it is ſo deſcribed in the Governor's Minute.—And being further asked, Whether it was a 
general Rule of the Board, when a Reference was made on any Subject to Europe, to wait for an 
Anſwer without taking any intermediate Step? he ſaid, There could be no ſuch general Rule to bind 
the Diſcretion of the Government at all Events; Circumſtances might intervene which might make 
it indiſpenfably neceſſary for the Government to act, notwithſtanding any preceding Reference to 
the Court of Directors; but in general it was thought right to wait for Orders when a Reference 
was made.—And being asked, Whether the Conſequences of the Diſſentions between the Board 
and the Court were not of a Nature fo preſſing as to render an immediate Reconciliation highly 
expedient and very deſirable? be faid, By no Means at that Point of Time; the great Diſpute 
' which had produced overt Acts of Hoſtility between the Two Bodies, was in fact determined by the 
ſuperior Force of the Government againſt the Court, and the Country in general was quiet; it was 
the Complaint of the Court and the Officers belonging to it, that they ceaſed io have any Buſineſs ; 
and'this was faid to be a Grievance to thoſe Gentlemen; a more direct, and perhaps a more ſatis- 
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factory Anſwer to this Queſtion may be taken from Mr. Haſtings's Minute; he himſelf expreſsly 
ſays, That the Conteſts with the Court are at preſent compoſed, but we cannot be certain that 
&« the Calm will laſt beyond the actual Vacation.” —And being further asked, Whether he under- 
ſtood that it was the Opinion of Sir John Day, the Advocate General, that the Appointment of a 
Superintendant of the Sudder Dewannee Adaulut was illegal in general, or whether that Opinion 
was confined to the Appointment of the Chief Juſtice? he ſaid, The Advocate General's Opinion 
was ſtated to him only in Converſation ; it aroſe immediately from the Fact, and was confined to 
it: But he concludes, that the Advocate General would have thought it equally illegal, if the Ap- 
pointment had been given to any other of the Judges; he does not recollect that he ſaid any thing 


vith reſpect to the Legality of the Appointment to any other Perſon : That he has ſome Reaſon to 


think the Appointment of the Chief Juſtice was very offenſive to the Puiſne Judges—Says, he recol- 

lets a Clauſe in the Act of 13th Geo. III. directing the Manner of deciding when there is a Diverſity 

of Opinions among the Members of the Board of the Council General. And being aſked, In what 

Manner that Clauſe is underſtood, and what is the Courſe of Practice on 1t at that Board? he ſaid, 

It is underſtood by him, and has been more than once declared by him in their Conſultations, that 

no Reſolution of that Board is ſtrictly legal, but that which is taken by the Votes of the Members in 

Council, or the Majority of them: The Committee will remember, that he did ſtate to them, that it 
is nevertheleſs not unuſual for Reſolutions of the Board to be taken in Circulation; by which he 
means, that Queſtions are ſometimes ſent round in Writing, for the Opinions of the Members: It is 
a great Convenience in the Diſpatch of Buſineſs, and is never practiſed but by common Conſent, 
either directly given or ſuppoſed: That he thinks that this Practice has a Tendency, where a Dif- 
ference of Opinion may ſubſiſt, to take away, or much impair, the deliberative Capacity of that Coun- 
cil; that he admits it is his Opinion that it is ſtrictly illegal; in the Inſtance in Queſtion, he 
ſhould undoubtedly have inſiſted upon a Meeting of the Board, if he thought either that he could 
have advanced any Arguments in ſupport of his Opinion more powerful than thoſe which he de- 
livered in Writing, or that any Arguments whatever from Mr. Wheler, or from him, would have 
affected the final Reſolution of the Board; he was then and is now morally certain of the contrary : 
Sir Eyre Coote, who gave his Opinion laſt, had ſeveral Days to conſider the Minutes and Argu- 
ments of the other Members.—And being aſked, What is the Nature and Courſe of Buſineſs, that 
he thinks may make it neceſſary or very expedient, to act otherwiſe than as the Act directs ? he ſaid; 
The Detail of Buſineſs which comes before that Council is endleſs, and the Queſtions ariſing out of 


it infinite, all which muſt be determined by a Majority of Votes of the Governor General and other 


Members of the Council; it would not only be a moſt diſtreſſing Inconvenience to the Members; 
but in his Opinion phyſically impoſſible, to determine all theſe Queſtions immediately at the Board : 


At the Diſpatch of the Ships particularly, when the Secretaries are employed in drawing up the 


General Letters, and other voluminous Papers for the Company, every Member of the Council has 
as much Buſineſs on his Hands as he can poſſibly do; and it is uſual for a Receſs of Ten Days or a 
Fortnight, in which Time there are no Meetings of the Council, yet numberleſs Queſtions ariſe in 
thoſe Intervals, which muſt be inſtantly determined; he will venture to ſay, that no Men in Public 
Offices could labour more than they did, and the Climate ſo much againſt them—That he has no 
Idea a Rule could be formed to diflinguiſh the Principles or Caſes in which that Mode of Circula- 
tion may be prohibited, and thoſe in which it may be permitted; that he thinks it ſhould be left as it 
ſtands, and that it can produce no material Inconvenience, as long as the Right of each Member to 
inſiſt on the Meeting of Council, if he pleaſes, is admitted That there was a Board of Trade eſta- 


bliſhed at Calcutta, to take Charge of the Company's commercial Affairs, but they acted chiefly 
2 Fes a tranſmitted to them by the Court of Directors, through the Governor Gene- 
ral and Council. 


This Mode of giving Opinion by Circulation, which appears to have been adopted by the Go- 
vernor General and Council in their Proceedings upon the Appointment of Sir Elijah Impey, in- 
duced your Committee to inquire of Mr. Francis, who was not in England when this Subject was 
before under the Enquiry of your Committee; accordingly Mr. Francis being aſked, Whether 
at the Time the Reſolution was taken by the Governor General and Council to reſiſt the Pro- 
ceſs of the Supreme Court, it was the Reſult of a Debate at the Board with all its Members 
preſent, or whether their ſeveral Opinions were taken in Circulation ? he ſaid, Thar every 
Reſolution of the Board, in that Buſineſs, as far as he can recolle&, was taken in Council, all the 
Members, viz. the Governor General, Mr. Barwell, Mr. Wheler, and himſelf, were preſent ; Sir Eyre 
Coote was at Lucknow, in the Province of Oude.—Being aſked, Whether the Board was unani- 
mous? he ſaid, Always; their Unanimity declared to each other in this We Point, was the 


Baſis of their Proceeding.—And being aſked, Whether any Debate or Difference of Opinion did 
afterwards ariſe at the Board, upon the Expediency or 


Legality of that Proceeding ? he ſaid, 

That every Step they took was duly and carefully canvaſſed at the Board; but he does 
not recollect that there was the ſmalleſt Difference of Opinion at any Time among them.— 
And being aſked, Whether at the Time the Governor General and Council ordered their Attorney 
withdraw their Appearance, in the Action commenced againſt them in the Supreme Court, at the 
Suit of Coſſinaut Baboo, and to diſclaim the Authority of the Court againſt the Corporate Acts of 
the Governor General and Council, Mr. Barwell did not diſſent from that Reſolution? he ſaid, Mr. 
Barwell left Calcutta Ten Days or a Fortnight before their Declaration was made in open Court; 
whether Mr. Barwell was apprize 8 


d of their Intention to make ſuch a Declaration, or not, he cannot 


Politively ſay, but he knows with Certainty, that Mr, Barwell never did object in Council to any of 
Sr. Com. Rep, I. F the 
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11 
the Meaſures reſolved on by the Governor General, Mr. Wheler, and himſelf; the Chief Juſtice, 
in Reply to their Declaration, did declare publicly from the Bench, that Mr. Barwell had told him, in 
private, he was convinced of the Illegality of their reſiſting the Proceſs of the Court; and that he 
ſhould not authorize the Company's Attorney or Advocate to withdraw his Appearance, into 


which he had entered jointly with the other Members of the Council: The Chief Juſtice added, that 
he himſelf was left Truſtee for Mr. Barwell and his Children, and of courſe he ought to have Known 


of the Intention of withdrawing their Appearance, if ſuch a Step was intended, either by Mr. 


Barwell himſelf, or his Truſtee. This Declaration made a very great Noiſe in Calcutta, and was 
ſuppoſed to affect Mr. Barwell's Reputation ſo deeply, that he had heard that ſome of his particular 
Friends took Pains to deny the Truth of it.—The Chief Juſtice, on the ſame Occaſion, made ſome 
Declarations reſpecting a private Negociation between Mr. Haſtings and himſelf, regarding the 
Collijurah Bulineſs; of which the Witneſs ſaid, he had never heard one Syllable before, but of 
which he conceived he ought to have been informed; ſince, though they differed in many other Points, 
they had agreed to unite, and that bond fide together, in this particular Buſineſs, He immediately went 
to Mr. Haſtings at his Country Houſe, and ſtated to him the Declarations of the Chief Juſtice, as 
they had been reported to him; telling him, that he conſidered the Facts, if they were Facts, as 
incompatible with the Spirit and Meaning of their Agreement to act together on that particular 
Occaſion—That Mr, Haſtings gave him Explanations with reſpect to that Part of the Chief Juſtices 
Diſcourſe, which related to him; by which he was thoroughly ſatisfied he had not acted, nor meant 
to act unfairly towards Mr. Wheler and himſelf, though he thought, and ſtill thinks, that he acted 
imprudently in having any Converſation with the Chief Juſtice, without their Knowledge; he alſo 
made him ſuch Excuſes as occurred to him for the Conduct imputed by Sir Elijah Impey to Mr. 
Barwell—That the Declaration of the Chief Juſtice from the Bench, was made about the Middle of 


March 1580, and his Appointment to the Sudder Adaulut, was recommended by Mr. Haſtings 


about the End of September That he knows nothing of any Reconciliation between them. 


And Mr. Francis being afterwards further examined, ſaid, That he landed at Dover the 19th of 
October laſt.— And being aſked, How ſoon he ſaw the Chairman of the Eaſt India Company after his 


Arrival in London? he ſaid, That on Saturday the 2oth of October, he gave Notice to the Court 


of Directors of his Arrival; he went to Mr. Sulivan, the Chairman's Houſe the ſame Day, and on 


the Monday he went to the Deputy Chairman, but he ſaw neither of them. Hearing nothing from the 
India Houſe, or any Perſon belonging to it, except that the Secretary acknowledged the Receipt of 


his Letter, he went again to the Chairman's Houſe on the 12th of November, and left a Meſſage 


for him in Writing, requeſting to ſee him; in conſequence of which he was ſo polite as to come to 
his Houſe next Morning; after that he wrote to him, and upon his laying his Letter before the 
Court of Directors, he was informed by the Secretary, that the Directors had requeſted the Chair- 
man and Deputy Chairman, to receive from him. any Information he might have to offer on the 
State of the Company's Affairs, (Vide Appendix, No. 6.) Accordingly, he went to the Eaſt India 


Houle, by Appointment, on the 19th of November, and delivered thoſe Gentlemen a Paper of the 


TO of that Information which he meant to give them, and gave them Explanations as he went 
And the Witneſs begged to be permitted to lay a Copy of that Letter before the Committee 


(Vide Appendix, No. 7.)—And being aſked, What Enquiry was made of him by the Court of 


Directors, concerning the State of che Controverſy between the Governor General and Council 
and the Supreme Court of Judicature when he left Bengal? he ſaid, He had never been 
introduced to the Court of Directors, nor called upon in any Shape by them When he ſaw 
the Chairman and Deputy, they aſked him no Queſtion whatever upon this Subject, nor, as well 
as he can recollect, upon any other — That the Chairman and Deputy Chairman aſſigned no 
Reaſons why no Queſtions were aſked of him upon this, or upon any other Subject; nor can he con- 
ceive what their Reaſon could be, unleſs they were apprehenſive his Anſwers might bring forward In- 
formation, which they did not wiſh to ſee brought forward; and the Witneſs added, But this is mere 
Conjecture. And being further aſked, Whether a Letter which appeared in the Public News- - papers, 


dated Calcutta, 12th October 1780, ſigned Philp Francis, (Vide Appendix N' 8) is a juſt 


Copy of any Letter written by him to the Court of Directors? he ſaid, It is his Letter. —And it 
being ſtated to the Witneſs, That as he had ſtated in his Letter to the Court of Directors, that 
they "had ſuffered the Company's fundamental Principles of Policy to be overſet, their Inſtructions 
and Orders, in various Inſtances, to be diſobeyed with Impunity ; that they had condemned the 


Governor General, and another Member of the Council, in the ſtrongeſt Terms; and charging 


alſo the Directors with various other Neglects of Duty, Violations of Promiſe, and other Matter 
of a criminal and ſerious Nature; he was aſked, Whether he knew or believed that the Court of 
Directors ever received that Letter? he ſaid, T he Chairman told him they had—That the Chairman did 
not call upon him to ſupport thoſe Charges by Evidence, or to diſclaim them as groundleſs and inju- 
rious to the Honour of the Court of Pirectors; but he, the Witneſs, told him, he was ready and able 
to make them good That the Chairman mentioned the Letter to him, as the true and only Cauſe 
that he was not received by the Court of Directors, with thoſe public Marks of Civility and Appro- 
baton to which he was otherwiſe intitled That he did not tell him any Inquiry would be inſtituted 
into the Subject Matter of that Letter, but rather intimated to him, that the Court of Directors had no 
Intention to take any Notice of it whatever That he adheres to the Senſe and Terms of that Letter 
in every particular, and believes he can einten the Truth of his Aſſertions by ſufficient Evidence 
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rders of the Company were not ſupported and enforced by the Court of Directors 
ba 415 n Bengal— That he thinks the Acts 7 Parliament relative to the Regulation of the Eaſt 
India Company in general, are not ſtrictly regarded. And being aſked, What he held to be the prin- 
cipal Cauſe of it? he ſaid, Men who have violated Orders, and who, as he thinks, have dif- 
regarded Acts of Parliament, have been cenſured, but not puniſhed, and inſtead of being removed 
from their Stations, have been continued in them, by new Appointments—T hat the Converſation 
wherein the Chairman intimated to him that the Court of Directors did not intend to take any 
Notice of his Letter of the 12th of October 1780, paſſed at his Houſe on the 13th of November 
laſt.—And being aſked, Why, inſtead of the Propoſition for a Salary to be annexcd to the Appoint- 
ment of the Chief Juſtice, as Superintendent of the Sudder Dewannee Adaulut, being poſtpone, 
it was not then negatived ? he ſaid, The Governor General put no Queſtion upon his own Propo- 
ſition, it would have been irregular, and diſreſpectful to him for any other Member to have forced a 
Queſtion upon it; it would have been alſo uſeleſs, becauſe he, the Witness, was determined 
to leave Bengal immediately, and had made a public Declaration of his Intention to do fo; of 
courſe, the Governor General being left with Mr. Wheler only, could have reverſed the Reſolution of 
the preceding Board, whenever he thought proper, by his caſting Voice; if on the contrary ha 
had been determined to remain in India, he ſhould have taken an early Opportunity of moving for 
reverſing the Appointment itſelf. And being aſked, Whether it would not have appeared a {tronger 
Meaſure to the Court of Directors for the Governor General to reverſe a Reſolution not to 
agree to a Salary, and afterwards to carry the Appointment, when one Member of the Council had 
quitted his Seat, than to decide it by his caſting Voice? he ſaid, He could not tell how it would 
have appeared to the Court of Directors, becauſe they had Inſtances before them of the ſame 
Nature, and full as ſtrong, of which they did not take any ſerious or effectual Notice— 
That he remembers an Application made to the Judges ſoon after the Eſtabliſhment of the Governor 
General and Council in Bengal, to aſk how far they would allow Validity to the Proceedings 
of the Sudder Dewannee Adaulut, according to the Rules of its Inſtitution before the Eſtabliſhment 
of the Supreme Court of Judicature ; and as well as he can recollect at fo great a Diſtance of Time 


(being in July 1775) the Anſwer from the Judges was not deemed ſatisfactory by a Majority of the 


Board; their Anſwers to the Two Firſt Queſtions ſeemed ſufficiently direct; by the Third, which may be 
deemed the moſt material of the Three, they left them as much in Doubt as ever, as will ap- 
pear by a Reference to their Letter (Vide Appendix Ne 9.) — That he believes the legal Authority 


of the Provincial Dewannee Adauluts had at that Time in many Inſtances been called in Queſtion by 


the Supreme Court,—The Witneſs then informed Your Committee, That he had received a 
private Letter from Calcutta, dated 6th i January 1781, by which he is informed, that the 
Salary and Allowances recommended for the Chief Juſtice as Superintendent of the Sudder 
Dewannee Adaulut, of 5600 Sicca Rupees a Month, had been voted, and that an additional Allowance 
of 4. 200 Sicca Rupees a Month, had allo been voted for Office Charges.—And being asked, Whether 


he thinks the Correſpondent who has ſent him this Intelligence, is a Perſon well informed, and not 


likely to take up Reports from light Grounds ? he ſaid, He gives implicit Credit wo the Letter; that it 


is from a Perſon on whoſe Veracity and Judgment he depends, is totally unconcerned in the Queſ- 
tion, and he believes him well informed. | 


Then John Shakeſpeare, Eſquire, late Chief of the Provincial Council at Dacca, being examined, 
ſaid, That he ſerved in India about 14 Years, in the Civil Service of the Company, and was from Ja— 
nuary 1778 to December 1780, Chief of the Provincial Council at Dacca—That he left India in 
December 1780—T hart he was at Calcutta, on his Way to Europe, at the Time Sir Elijah Impey 
was appointed Superintendent of the Sudder Dewannee Adaulut—that at the Time of the Appoint- 
ment, he believes there was not an open Ruprure between the Board and the Supreme Court That 


there had certainly been ſuch a Rupture before that Time That he believes a perſonal Reconciliation 


had taken Place between the Chief Juſtice and the Governor General; it was generally underſtood ſo— 
that he knows of no Accommodation between the Board and the Supreme Court—that he cannot 
charge his Memory exactly with the Time it was underſtood the Accommodation between the Go- 
vernor General and the Chief Juſtice had taken Place, as he was not then at Calcutta, but he fan— 
cies it muſt have been in June 17180 That the Accommodation did not appear by any public Act 
or Declaration of either Party; it was only generally reported, that they again viſited, and were upon 
friendly Terms, which he believes they had not done for ſome Time. And being aſked, Whether it 
was underſtood that this Accommodation extended to any Conceſſion on either Side, of any Points 
which had been in Diſpute between the Board and the Court? he ſaid, That he never heard of an 

Conceſſion on either Side—That he does not know of any Act of the Supreme Court ſubſequent to 
June 1780, by which it appeared that the Chief Juſtice had or had not conceded in any ſuch Points 
That he docs not remember any Inſtance of Actions brought in the Supreme Court againſt che 
Members or Officers of the Provincial Courts and Adaulute, or againſt any Zemindars, Collectors, or 
Farmers, ſubſequent to June 1780, in the Province in which he preſided ; nor does he recollect to 
have heard of ſuch Inſtances in any other of the Provinces. And being aſked, Whether it was gene- 
rally underſtood in the Diſtricts, after June 1780, that the Authority of the Provincial Councils and 
other Servants of the Government, which had formerly been conteſted and denied by the Supreme 
Court, would be held in future more valid than it had been? he ſaid, He believed that the Coun- 
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cil at Dacca, and the Officers acting under that Council, conducted their Buſineſs with more Conſi- 
dence, and leſs Apprehenſion after that Period? And being further aſked, Whether the Appoint- 
ment of Sir Elijah Impey was conſidered as a Conſequence of perſonal Reconciliation between Mr. 
Haſtings and Sir Elijah Impey, and as an Act of private Favour from the former to the latter, or as 
a Meaſure intended to produce an Accommodation of their public Diſputes ? he ſaid, If the Recon- 
ciliation had not taken Place, it is his Opinion that the Appointment would not have taken Place; 
but he believes Mr. Haſtings to have been ſwayed principally in the Appointment, by the Motives 
expreſſed in his Minute on that Occaſion, which he has ſeen; but he believes it was generally under- 
ſtood out of Doors, to be a Matter of Favour to Sir Elijah Impey—That he apprehends, that Appoint- 
ment muſt tend to accommodate the public Diſputes between the Board and Sir Elijah Impey, as 
Chief Juſtice of the Court; but he was a very ſhort Time in India after the Appointment took Place 
— That he really does not know whether the Appointment was underſtood to have conciliated the 
other Judges, and ſhould doubt much, in his own Opinion, if it would have ſuch a Tendency—That 
he never heard of any ſimilar Means of Conciliation being attempted with the other Judges—That 


he never heard of any perſonal Differences between the Members of the Board and the other Judges; 


and that he believes they continued viſiting as uſual—That he never heard that the Puiſne Judges 
either acquieſced or objected to the Appointment of Sir Eljah Impey. And being aſked, Whe- 
ther the Appointment of the Company's Law Officer, or of any of the principal Servants, to that 
Office, would have been effectual, or not, for-the Diſcharge of the Duties of the Office accepted by 
the Chief Juſtice? he ſaid, It certainly requires great Experience and a perfect Knowledge of the 


Country Languages; and he humbly conceives, that the Duties of this Office can be better diſ- 


charged by a Number of Men, than by any Individual—That it is an Office of ſuch Magnitude as to 
require the whole Time and Attention of the Perſon preſiding in it. And being further aſked, Whe- 
ther it was his Opinion, that a Knowledge and Practice in the Laws of England would particularly 
qualify for that Office? he ſaid, He ſhould apprehend that the Knowledge of the technical and 


Practical Part of the Laws of England would be of little or no Uſe—That he does not believe the Ap- 
pointment of the Chief Juſtice would add to or diminiſh the Authority of the Provincial Adauluts. 


And being aſked, Whether the Appointment, in his Opinion, would interfere with the Duties of 
Chief Juſtice in the Supreme Court? he ſaid, He had already ſtated, that he humbly apprehended 
the Office of Superintendent of the Sudder Dewannee Adaulut would require the whole Attention 
of the Perſon preſiding over it That he has heard the Chief Juſtice ſpeak both the Perſian and 


Mcors Language with ſome Degree of Fluency—That he apprehends, by the Conſtitution of both 


Courts, both before and ſince the Appointment of the Chief Juſtice, no Perſon who thinks himſelf 
injured by the Deciſion of the Sudder Dewannee Adaulut, can have Recourſe to the Supreme Court 


That he does not believe any Claim of Juriſdiction by the Judges over the Members of that 


Court, was ever brought in Queſtion, between the Supreme Court and the Members of the Board, 
fitting as Members of the Sudder Adaulut. And being aſked, Whether he ſuppoſes the Appeals ſo 
numerous, that the Governor General and Council could not have attended to the Deciſion of them 
in the Court of Sudder Adaulut? he ſays, That he cannot ſpeak as to the other Diviſions of Bengal; 
but he does not apprehend there were Ten Appeals in any one Year, from the Diviſion of Dacca where 
he preſided, which is generally allowed to be the moſt litigious Province That merely as a Court of 
Appeal, he ſhould apprehend the Supreme Council might go through the Buſineſs ; but, if there is to 


be an original Juriſdiction in the Sudder Adaulut, he conceives a ſeparate Appointment neceſſary. 


And being aſked, After the Meaſures purſued by the Governor General and Council, to reſtrain the 
Juriſdiction of the Supreme Court over the Zemindars, and other Claſſes of Natives, What in his 
Opinion would be the Effect of this Appointment on the Minds of the native Inhabitants ? he ſaid, 
He rather ſuppoſes they would conſider the Chief Juſtice's Acceptance of the Appointment under 
the Governor General and Council, which muſt be noticed to them by Precepts from the Governor 
General, rather as a Degradation of the Court—That this Appointment was a very unpopular Act, 


and generally diſliked by the European Inhabitants of Calcutta—That the Council General was cer- 
tainly better adapted to ſettle Diſputes between the Provincial Councils and the Provincial Adauluts, 
than the Sudder Adaulut under its preſent Eſtabliſhment, admitting they had ſufficient Time $0 go 


through the Buſineſs. And being aſked, If the Buſineſs of the Chief Juſtice in the Supreme Court 
ſeemed to him to admit of much Leiſure for the additional Buſineſs of another Office ? he ſaid, He 


was poſlibly at Leiſure during the Vacations, as the Buſineſs of the Court during the Vacations was 


tranſacted by the Puiſne Judges That he believes the Chief Juſtice did not aſſign any Reaſon for ac- 
cepting an Employment under the Governor General and Council, againſt whom he had preferred 
Complaints; but ſimply acquieſced in the Requeſt of the Board to take upon him that Office—That 
he ſuppoſes the Inducement of Sir Elijah Impey, to accept of that Office, was an Extenſion of Power 
and Influence That he apprehends it is intended to give a Juriſdiction to the Court of Sudder De- 
wannee Adaulut, as well in the Firſt Inſtance as in all Caſes of Appeal; and believes the Juriſdiction 
extends to all Perſons and Cauſes relative to the Natives. And being aſked, Whether there was not a 
Complaint, that the Supreme Court had been unfavourable to the Zemindars and other Natives, 
Officers of Juſtice as well as others? he ſaid, In general they were much diſſatisfied with the 
Proceedings of the Supreme Court That Sir Elijah Impey was certainly a conſiderable acting 
Perſon, and of Weight and Authority in that Court, And being aſked, Whether he believes, from his 
Knowledge of the Country and Mode of tranſacting Buſineſs there, that this Propoſition was previ- 
ouſly known to the Chief Juſtice before it was moved at the Board? he ſaid, It was publickly talked of 
ſeveral Days before it was moved at the Board; and he apprehends there muſt have been a previous 


Communication. 
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age; nor does he conceive any Native would 1 


[as 1 


in And being aſked, Whether this Appointment would have the Effect of deterring 
deen ah 8 a rating the Right of "ating in the Country Courts, when their Pro- 
deals odd be held under the Sanction and Patronage of the Chief Juſtice? he ſaid, He thought 
no Perſon would be apprehenſive of acting in the Provincial Adauluts under ſuch Sanction and Patron- 
N | n this Caſe diſpute the Powers of the Provincial Adau- 

| eing further aſked, If he conceived, that becauſe the Chief Juſtice has accepted the 
Office G Seth en that the Puiſne Judges have given up any of their Claims of Juriſaiétion? 
he ſaid, He only ſpeaks of the Effect that the Appointment would probably have, not of any formal 


Renunciation of their Claims That he believes it was a Principle invariably maintained by the Su- 
preme Court, that every Perſon act 


ing under the Authority or the Appointment of the Governor 
General and Council, either Native or European, was thereby rendered amenable to the Juriſdiction 
of the Supreme Court That he never heard, that when the Chief Juſtice accepted this Appointment, 
any Exemption was admitted by the other Judges in Favour of him, or any other Officers of the 
Sudder Dewannee Adaulut—That each Judge has conſtantly exerciſed the Power of receiving 
Affidavits to the Juriſdiction of the Court, and iſſuing Proceſs thereupon. And being aſked, 
Whether it is his Opinion, that either of the Judges might receive Complaints, and iſſue Proceſs 
againſt any Officer of the Sudder Dewannee Adaulut, in the ſame Degree as they uſed to do or 
might have done, before the Appointment of the Chief Juſtice to act as Judge in that Court? he 
laid, He does not ſee how they could refule to act upon Application being made to them—That he 


does not know if this Appointment was approved of by ihe other Judges, or if it was agreeable to 


them That he never heard of Sir Elijah Impey having ever offered his Services to attend the De- 
wannee Court, in Quality of Aiſeſfor, not claiming a Voice, but ſimply to give Advice—That 
he never heard of Mr. Haſtings having, during the Dilputes with the Court, expreſſed an Opinion 
reſpecting the Juſtice or Moderation of the Chief Juſtice's Conduct towards the Country Courts, or 
the Members of them. And being aſked, If the Conduct of the Chief Juſtice in thoſe Relpects appear- 
ad to him juſt or moderate, or whether it was generally eſteemed fo ? he ſaid, If they had, he ſhould 
not have ſabſcribed to the Petition which had been preſented to the Houſe of Commons. And 
being further aſked, Whether he has heard that the Chief Juſtice had repreſented the Proceedings 
of Mr. Haſtings and the Council General as unjuſt or miſchievous to the Intereſt of the Country, or 
prejudicial to the Eaſe and Welfare of the Natives? he ſaid, He does not recollect any 
particular Inſtances; but he has always underſtood that each have preferred Complaints againſt 


the other.—And being aſked, Whether from the Time of the Separation of the Provincial Councils 


from the Provincial Dewannee Adauluts, he knows of any dangerous Competitions between thoſe 
Two Authorities? he ſaid, In Dacca none; but there have been violent Contentions between the 


Provincial Council at Patna, and the Superintendent of that Provincial Adaulut; mutual Acculations 


had been preferred; and when he left India, all Parties were attending at Calcutta, that their Diſ- 
putes might be adjuſted by the Governor General and Council—That the Contention was principally 
about the Extent of their Juriſdictions, and on Matters of Complaint by the Superintendent againſt 
fome Members of the Council, for Mal-adminiftration—That the Natives complained in many In- 
ſtances, of the Officers of the Supreme Court, through the Dacca Board, to the Supreme Council, as 
will appear by the Records — That the Provincial Courts, particularly at Dacca, acted with more 
Confidence and leſs Apprehenſion after June 1780, from an Idea that the Powers of the Supreme 
Court would not be exerciſed againſt them whilſt acting in their ſeveral Stations; that there was 
no public Declaration to that Effect, from the Supreme Court, that he knows of; he ſpeaks of the 
Operation that the Reconciliation had upon his Mind. —And being aſked, Who or what was 
the Cauſe of the Hazards that the Superior of the Provincial Dewannee Adauluts, or Councils, were 
alleged to be expoſed to in the Exerciſe of their Functions? he ſaid, They apprehended perſonal 
Actions in the Supreme Court, and he himſelf was threatened with one by Lawyers of that Court 
for doing his Duty as Superintendent of the Court of Dewannee Adaulut at Dacca.—And being fur- 
ther aſked, Whether the Supreme Court countenanced thoſe Actions? he ſaid, It appears that they 
admitted them, and the Committee are already in Poſſeſſion of Mr. Juſtice Hyde's Letter to Cap- 
tain Cowe, reſpecting the Dacca Diſpute, where Mr. Peat, the Attorney, ſhot the Brother of the 
Fouzdar—That Mr. Haſtings attributed the Diſregard that had been ſhewn to the Authority of. 


the Provincial Courts, to the Interference of the Supreme Court and its Dependents After the Re- 


conciliation had taken place, there was no Meaſure taken with Regard to the Mahomedan Lawyers 
confined in the Gaol of Calcutta, that he knows of; nor does he know of any Thing done towards 
an Indemnity to Mr. Swainſton, for the Impriſonment he had ſuffered. And being aſked, Whether 
it was ſuppoſed that Mr. Naylor's Death was occaſioned or accelerated by his Impriſonment? he 
faid, He viſited Mr. Naylor when he was in Priſon; he was then complaining, and had been ill 
ſome Time, of a Dyſentery, but he does not think his Confinement either occaſioned or accelerated 
his Death; though his Situation was certainly uncomfortable, if not unwholeſome—That Mr. Nay- 
lor was confined in a Tent, pitched within the Fore Walls. of the Priſon Yard; that the Heat was 
intenſe, and the Place altogether very diſagreeable; that his Wife died ſome Time before him, whilſt 
he was in Priſon, and he left One Child That he never heard of any Compenſation being made to the 
Orphan Child of Mr. Naylor, upon the Reconciliation between Sir Elijah Impey and the Governor 
General, for the Sufferings of the Father by Impriſonment by the Supreme Court ; and that the 
Impriſonment of Mr. Naylor was deemed a hard Meaſure in that Country. 
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Major John Scott being examined, ſaid That he ſerved in India Fifteen Years—That he is now 4 
Major in the Company's Service on the Bengal Eſtabliſhment—For the laſt Two Years he was Aid 
du Camp to the Governor General, and officiated as one of his private Secretaries, except the laſt 
Three Months, when he commanded a Bartalion of Sepoys in the Garriſon of Chunargur—That he 
left Calcutta the gth of January 1781, and Madras the 18th of February following; that he arrived 


at London the 18th of December That the Appointment of Sir Elijah Impey to the Office of Su- 


perintendent of the Sudder Dewannee Adaulut, had taken place before he left Calcutta, but whether 
the official Arrangements were compleated or not, he is not certain That he believes Sir Elijah 
Impey had not then entered upon the Duties of his Office That there was no Salary annexed to the 
Office before he left India, to his Knowledge; but he did hear in the Courſe of Converſation, that 
the Expences of the Office would be to the Company about 5000 Rupees a Month That he heard 
of this Appointment as he was coming down from Chunargur and at Calcutta - That he did receive 
Letters from Bengal while he was at Madras; they did not inform him of any Salary being annexed 
to the Office He had a very long Letter from Mr. Haſtings, dated the 29th of January 1781, de- 
ſcribing the political Situation of Bengal at that Time, and ſome internal Arrangements which had 
been formed at Calcutta, but no Mention was made of any Salary.—And being aſked, Whether he 
knew of its being in Agitation to annex a Salary, when he left Calcutta? he ſaid, That he did under- 
ſtand that 5000 Rupees a Month was to be the Expence of this new Eſtabliſhment, but whether the 
Whole or any Part of this Sum was for Sir Elijah Impey himſelf, he could not tell That the Go- 
vernor General and Council could undoubtedly annex a Salary to the Office, without its coming to 
his Knowledge; but he begs Leave to fay, that Mr. Haſtings has appointed him his Agent in Eng- 
land for the Purpoſe of explaining any Part of his public Conduct, which ſhould be an Object of En- 
quiry (Vide Appendix N' 10), and to enable him to do this, he has furniſhed him with Copies of the 
moſt material Proceedings in Bengal for the laſt Three Years; amongſt the reſt, he has Copies of the 
Proceedings of the Supreme Council, when Sir Elijab Impey's Appointment was propoſed by the Go- 
vernor General ; and he does not find any Mention of a Salary—That he believes the Date of the laſt 
Proceedings of the Council General, of which he is furniſhed with Copies by the Governor General, is 
the 8th of January 1781, and that the Date of the laſt Proceedings, of which he is in Poſſeſſion, re- 
lative to Sir Elijah Impey's Appointment, is the Day of October 1780— That he conceives 
the Motives of the Governor General in the Appointment of Sir Elijah Impey, were pure and diſin- 
terefted ; that he conceived the Intereſt of the Eaſt India Company had been very materially affected 
in Bengal, by the unfortunate Contention between the Council General and the Court of Judicature, 
and that Sir Elijah Impey's Appointment would put a Stop to it; he alſo thinks there was another 
Object in view, which was, the equal Diſtribution of Juſtice throughout the Provinces.— And being 
_ aſked, Whether at the Time of the Appointment of Sir Elijah Impey, he knew the State of the Diſ- 
19 65 between the Governor General and Council and the Supreme Court? he ſaid, He believed the 

Chief Juſtice was uniform in his Declarations, that he would ſupport the Authority of the Court to 


the utmolt of his Power That he does not recollect any Inſtances ſubſequent to the Affair of Coſſi- 


Jurah, in which the Proceſs of the Court had been reſiſted by the Council General That he is pretty 
clear, that no Claims of Juriſdiction which had been diſputed, had been relinquiſhed by the Supreme 
Court—T hat he apprehends the Conſequences of the Diſſention between the Council General and the 
Supreme Court, and the Peace of the Settlement, and the ordinary Courſe of Juſtice, to have required 
a Remedy at the Time of the Appointment.—And being aſked, Whether he apprehended that they 


rendered an immediate Remedy deſirable ? he ſaid, They certainly did; becauſe the Company were 


at that Time engaged in a very expenſive War with the Marattas ; they had juſt received Intelligence 
of the Invaſion of the Carnatic, the Defeat of a very conſiderable Detachment there, - the Retreat of 
Sir Hector Monro to Madras, and were apprehenſive of the Arrival of a Freach Armament from the 
Mauritius; it was neceſſary to ſend 600 Europeans, ill as they could ſpare them, from Bengal to the 
Coaſt, and a very conſiderable Supply of Treaſure ; under theſe Circumſtances, he thinks, it was 
neceſſary to preſerve our remaining Reſources in Bengal, as compleat as poſſible; and he ſpeaks with 
Confidence, that the Revenues of the Provinces would have been very materially affected, and the 


Minds of the Natives, as well as the Europeans, greatly agitated by a Continuance of thoſe Diſſen- 


tions That he knew of the Governor General and Council having ſent a Petition to Parliament, and 


having made Repreſentations to the Court of Directors, upon the Subject of theſe Diſputes —That in ; 


Times leſs critical he ſhould ſuppoſe it would have been the Duty of Mr. Haſtings to wait for 
a Determination from England, before he ſhould take any Meaſures of his own upon the Subject, but 
not as they were then ſituated That he conceives the Reſiſtance made by the Council General to the 


Proceſs of the Court, and the Orders given by the Council on the Affair of Coſſijurah, to have, 


in ſome Meaſure, but by no Means completely, removed the ill Conſequences of thoſe Diſſentions, 
by deciding the Queſtion for a Time by the Supreme Power of the Council—That he thinks 
the Country could not have continued with Safety in its actual State, after the Affair of Coſſi- 
jurah, until a Deciſion could be had from England, becauſe the Officers of the Supreme Court 
paid no Reſpect either to the Religion or the Prejudices of the Natives in executing the Proceſs 
of the Court, and that there would have been as many Proceſſes as heretofore iſſued by the 
Court,—And being aſked, Whether the Determination of the Council General to reſiſt ſuch 
Proceſs, would not have prevented their ill Effects? he ſaid, the Interference of the Council 
General, would prevent the Gaol of Calcutta from being filled with the Natives, but their Re- 
ligion would be affected, and their Prejudices would be hurt, by the Mode in which thoſe wy 
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be ſerved—That he thinks the Knowledge the Country had of the Council Gene: 
—— Ne to reſiſt the Proceſs of the Court 1 certain Caſes, would not have prevented 
frequent Applications to the Supteme Court; in a Country ſo extenſive as Bengal, there muſt be 
miny Natives who would rather wiſh to apply to the Court from a View. of impeding rather 
than forwarding Juſtice—He thinks, that the Appointment of Sir Elijah Impey was not intended 
as permanent; he believes Mr. Haſtings intended it as a temporary Meaſure, it being very un- 
certain when the Deciſion of Parliament would be received; that Appointment could by no 
Means, in his Opinion, preclude the Effect of any Determination from England, when ic ſhould 
arrive— That he thinks this Appointment put a complete Stop to the Diſſentions between the 
Council General and the Supreme Court— He believes the Appointment was agreeable to the 
reſt of the Judges; he cannot ſpeak with Certainty; he never heard to the contrary, which he 
thinks he muſt have done, if it had been diſagreeable—That he underſtands the Diſſention between 
the Governor General and Council and the other Judges to be at an End—He does not know 
of any Advantage accruing to the other Judges from this Appointment of Sir Elijah Impey.— 
And being aſked, In what Manner he conceived the Appointment of Sir Elyah Impey to have 
produced a Reconciliation with the other Judges? he ſaid, He knew no Reafon why it ſhould 
have affected the other Judges; but he always conſidered Sir Elijah Impey as the molt ſoli- 
citous to carry the Powers of the Court to their utmoſt Extent That he does not know of any Ad- 
vantage lately granted by the Governor General and Council to the other Judges, but he heard be- 
fore he left Calcutta, that the Governor General and Council and the Judges had framed ſome Laws, 
which were very much wanted, for the better Regulation of the Police of Calcutta; he believes Sir 
Robert Chambers is placed at the Head of the Office of Police, from whence ſome pecuniary Ad- 
vantages might occur, but the Expence is to be defrayed by the Inhabitants— That he conceives 
the Opinion of the European Inhabitants of Bengal, on the Appointment of Sir Elijah Impey, to 
be, that it would promote an equal Diſtribution of Juſtice, that it would prevent Appeals to the Su- 
preme Court, and that it would prove a very conſiderable Saving to the Eaſt India Company; he he- 


lieves the Company's Servants did not approve this Appointment, becauſe they thought it would 


materially affect their Authority, but by what he could underſtand, it was generally thought by the 
Britiſh Subjects at large, that it would be attended with very beneficial Effects to the Natives, and 
to the Eaſt India Company—That he conceives it would produce a Saving to the Eaſt India Com- 
pany, by a very conſiderable Diminution of their Law Charges, and by preventing Appeals to the 


Supreme Court on Matters of Revenue, which, as he underſtood, were attended with a very conlider- 


able Deduction of the Revenues ; he only ſpeaks from what he has heard, being totally ignorant of 
Matters of Revenue and Law—T hat he does not know the general Amount of the Company's Law 
Charges ; he has heard it aſſerted in Converſation, that the Expences of the Supreme Court, and the 
Loſs of Revenues in conſequence of Appeals made to that Court ſince its Inſtitution, amounted to 
about a Million Sterling That he conceives this Appointment would affect the equal Diſtribution 
of Juſtice in the Provinces by the Company's Servants, who preſide at the different Country Courts, 
having their Deciſions appealed to Sir Elijah Impey—That the ſame Appeals were undoubtedly made 
to Sir Elijah Impey by the Suits in the Supreme Court; but he imagines that Sir Elijah Impey in 
his Deciſions was bound by the ſtrict Letter of the Engliſh Law, which he does not underſtand he is 
by his preſenc Appointment ; and that it was the vexatious Forms of the Supreme Court, which the 
Natives complained of, and not of the Juſtice of Sir Elijah Impey or the Court in their Deciſions— 
That the Members of the Provincial Adauluts feel themſelves much more ſecure, to his Knowledge, 
in the Diſcharge of their Offices, in conſequence of this Appointment ; before the Appointment took 


Place, they were afraid to act at all, apprehenſive they ſhould be obliged to anſwer from their private 


Fortunes for any Deciſions which ſhould be reverſed by an Appeal to the Supreme Court—That he 
does not underſtand that Appeals regularly lay from the Provincial Adauluts to the Supreme Court; but 
after the celebrated Patna Cauſe, he conceives, that under one Mode or another, every Native of the 
Provinces was at the Pleaſure of the] udges amenable to the Power of the Court That he left Calcutta, 
to proceed to Chunargur the 23d of June 1780, and returned to Calcutta the 13th of December, 
1780— That he was not in Calcutta at the Time the Appointment of Sir Elijah Impey was made. — 
And being aſked, From what Channels he collected the Information he had given relative to this 
Appointment, and the Effects of the Appointment? he ſaid, From Converſation at Chunar, 


Benares, and on his Way to, and in, Calcutta — That the Appointment of Sir Elijah Impey would 


effectually prevent the Interference of the Supreme Court in Matters of Revenue, which was the 
grand Article of Advantage to the Lawyers, and that they muſt either get into the Army, or return 
to England; and ſome of the Attornies of the Court had actually got into the Army before he left 
the Country. — And the Witneſs ſaid, What Mr. Haſtings told him, he ſpeaks poſitively, „ that he 
was ſenſible the Appointment would be miſrepreſented, and that he ſhould incur much Odium by 
* 1t at Home, but that he truſted to the Rectitude of his own Intentions and the beneficial Conſe- 
* quences which he was ſure would reſult from it, for his Juſtification.” That there were ſome 

Attornies of the Supreme Court, who came out originally Cadets, and quitted the Army for the 
Practice of the Court, and in the late Want of Officers, they have been received again into the 


Army, upon the Eſtabliſhment, as Cadets—That he does not know that there ever was any Diſſen- 


tion between the Puiſne Judges and the Governor General and Council, except that in the Coſſijurah 
Affair, they agreed with the Chief Juſtice.—And being aſked, As he was come on the Part of Mr. 
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when he was not at Calcutta ? he ſaid, On his Return to Calcutta, he had Acceſs to the Records, and 
was furniſhed with Copies of all the material Tranſactions which happened between the 23d of June 
and the 13th of December—That the Appointment of Sir Elijah Impey had then taken place — 
That he does not know of the Powers and Conſtitution of the Court of Sudder Dewannee Adaulut, 
as they are to be exerciſed by Sir Elijah Impey ; he underſtands that it is a Court of Appeal from 
the Deciſions of the Country Courts of Judicarure in civil Caufes, and no more He does not know 
that Mr. Haſtings had declared, that the Opinion now given by him was erroneous and ill. 
founded, nor does he know what Meaſures have been taken to prevent the claſhing of Juriſdiction 
between the Court of Sudder Dewannee Adaulut and the Supreme Court—That Mr. Haſtings 
certainly thought himſelf in the Right in oppofing Sir Elijah Impey, who was the moſt ſolicitous to 
carry the Powers of the Court to its utmoſt Extent. —And being aſked, Whether Mr. Haſtings 
thought Sir Elijah Impey had exceeded the legal Extent of the Powers of the Court, or endeavoured 
to ſtretch thoſe legal Powers beyond the Extent of the Purpoſes for which they were given? he ſaid, 


Mr. Haſtings, he could ſay with Certainty, was of Opinion, that the Britiſh Parliament did not 


mean to ſubject Natives of India, circumſtanced as the Rajah of Coffijurah was, to be amenable to 
the Juriſdiction of the Supreme Court; and he was confirmed in that Opinion, by the Sentiments of 
the Advocate General - That he does not know that Mr. Haſtings took the Advocate General's 
Opinion, or that of the other Judges, or any other Law Opinion, before he propofed this Appoint- 
ment in Council —T hat the Chief Juſtice had not, to his Knowledge, made any Declaration con— 
cerning his Change of Opinion of the Extent of the Powers of the Supreme Court, either before of 
fince his Acceptance of the Appointment, nor the other Judges as he knows of — That he believes 
Mr. Haſtings has not changed his Opinion concerning the milchievous Conſequences of thoſe Powers, 
and of their being contrary to the Spirit of the Act which appointed them; becauſe he well recol- 
lects Mr. Haſtings telling him, before he left Calcutta, that he hoped the Britiſh Parliament would 
fake the State of the Supreme Court of Judicature into Conſideration, and regulate their Powers — 


That he believes the Patna Caufe was one of thoſe where Mr. Haſtings conſidered the Supreme 


Court having exceeded its Powers, and acted oppreſſively; and he never heard that there was a Second 
Opinion upon it in Bengal, except by the Gentlemen mmediately concerned in the Supreme Court 
That the Patna Magiſtrates were confined in the Gaol of Calcutta upon a Judgment, ſuppoſed to 
be exceſſive and beyond their Powers to pay. —And being aſked, What was Mr. Haſtings's Opinion 


upon this Tranſaction? he ſaid, He does not remember hearing him give an Opinion, but the Caſe 


was ſo plain, that he muſt have thought as every body elſe did That Sir Elijah Impey, never to 
his Knowledge, acknowledged that he was miſtaken in that Buſineſs, or made or tendered any Satis- 
faction to the Parties who fuffered under that Judgment; on the contrary, he takes it for granted 
he acted in that Manner, becauſe he thought himfelf in the Right.—And being afked, Whether Mr. 
Haſtings thought, that excluſive of the legal Merits of this Queſtion, that Sir Elijah Impey con- 
ducted himſelf in this Caſe, and in other Caſes in which Mr. Haſtings oppoſed him (ſometimes by 
defending the Parties at Law, and ſometimes by oppoſing the Proceſs of the Court by a Military Force) 
with Temper, Prudence, and Moderation? he ſaid, That he believes Mr, Haſtings thought, that the 
Conduct of the Court was very violent—That he underſtands, that by the Nature of the Court of 
Sudder Dewannee Adaulut, the Chief Juſtice has ſome Superintendency by Appeal, or otherwiſe, 
over the Natives of the Country That he does not know that Sir Elijah Impey has expreſſed a very 
Night Degree of Regard and Attention to the religious Rights, Manners, Cuſtoms, and Laws of the 
Natives; but the Officers acting under the Authority of the Court at Coſſijurah, did undoubtedly pro- 
ceed to Violences, which might have been attended with very ſerious Conſequences. — And being aſked, 
Whether it did not appear to the Minds of the Britiſh Subjects, or to the Natives in general, or to Mr. 
Haſtings in particular, that a Contempt of thoſe Laws and Uſages had been frequently diſcernible in 
the Proceedings of the Supreme Court? he ſaid, Yes, he can anſwer for the Natives and Britiſh Subjects; 
he was one of 648 who ſigned a Petition to Parliament to remedy the Grievances complained of, 
which were undoubtedly as the Queſtion Rates—That Mr. Haſtings never expreſſed a different Opi- 
nion to him—That he never heard it ſurmiſed, that Sir Elijah Impey diſſented from the other Judges 
of the Court on thoſe Matters which gave ſo much Offence; on the contrary, he believes, he was 
full as active as any of the other Judges. — And being further aſked, Sir Elijah Impey's Opinions being 
unretracted, and he ſtill remaining Chief Juſtice of the Supreme Court, how did his Appointment to 
the Sudder Dewannee Adaulut operate to put an End to the Diſputes between the Government and 
that Court? he ſaid, How it could operate he does not know ; but it was looked upon, the Diſputes 
were at an End—That he knows Sir Elijah Impey and the reſt of the Judges perſonally, and that is 
all—T hat he never heard them talk upon this Subject in his Life—That from the Time the Order of 
the Governor General and Council was iſſued, not to obey the Proceſs of the Supreme Cavrt in the 
Caſes therein deſcribed, no Cauſe that he knows of was agitated in the Court, which might give Riſe 
to another Interpoſition of the ſame Nature.—And being aſked, Whether a Salary was not propoſed 
in Conſultation at the Board, on the 24th of October 1780, for Sir Eljah Impey, by Mr. Haſtings ? 
he ſaid, He believes he has no Cepy of the Proceedings of that Day.—And being afked, As he was 
private Secretary to Mr. Haftings, how it comes that a Matter of ſuch Conſequence did not come to 
his Knowledge? he ſaid, When the Appointment of Sir Elijah Impey took Place, he was doing Duty 
at the Garriſon at Chunar; he came to Calcutta the 13th of December, and left it the gth of January 
following. And being further aſked, As he was near a Month in Calcutta, and that Two Months 


after the Appointment had taken Place, how it came that Mr, Haſtings did not mention to him a 


Matter 
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Matter of that Importance? he ſaid, He conceived that Mr. Haſtings ſuppoſed that he had a Copy 
tk e af the 24th of October; and that he alluded amongſt other Things to the Salary, 
when he told him he ſuppoſed he ſhould incur much Odium by the Meafure—That he teally did rot 


| know how it came, that Mr, Haſtings (having charged him with his Defence againſt that Odium, as 


well as other Matters of Charge) made no Mention at all of the Salary, except a remote Alluſion; 
but he believes moſt ſolemnly that Mr Haſtings truſted to the Rectitude of his own Intentions, the 


Eaſe of the Natives, and the Saving to the Company, for his Juſtification. And being aſked, Whether 


he gave him thoſe Things in Charge to allege for him without mentioning the Salary, the Amount 
of 2 any other Particular relative to it? he ſaid, He dare ſay Mr. Haſtings thought that he had a 


Copy of that Conſultation in which a Salary is propoſed ;—he had no particular Inſtructions reſpecting 
this Appointment of Sir Elijah Impey ; but he begs Leave to read Part of a Paragraph of a Letter 


from Mr. Haſtings to him, dated Fort William, 5th January 1781; and received by him that Day. 


„ rely on your Friendſhip for your general Attention to ſuch Points as may in atty Manner 
« affect my Authority, or the Intereſt and Credit of my Adminiſtration.” 


And being aſked, Whether, as no particular Diſcourſe paſſed on this Subject between Mr. Haſtings 
and him, he was furniſhed with any written Documents before he left Calcutta, or afterwards, by 
Mr. Haſtings, concerning this Salary ? he ſaid, He never was; but he is convinced that Mr. Haſtings 
thought he had the Subject compleat before him That he cannot conceive how this Paper alone 
eſcaped his Reſearches and Mr, Haſtings's Communication ; except that the Proceedings with reſpect 
to the Salary might have been entered at a Board of Inſpection or Board of Revenue; and, in the 
Hurry of his coming away, he brought no Papers from either of thoſe Offices That he received 
ſome Papers from Mr. Haſtings whilſt he was at Madras, the 29th of January 1781 That 
undoubtedly thoſe Twenty Days were ſufficient for Mr. Haſtings to furniſh him with the Docu- 
ments which had been omitted, and which might tend to explain a Conduct which he con- 
ceived was likely to ſubje&t him to Odium in England, if Mr. Haſtings had ſuppoſed that he 
had not had the Subject compleat before him That he has not had any verbal Communication, or 
Communication by Letter, with Mr. Haſtings, nor written Document concerning the Propoſition of 


that Salary ; he never entertained 'a Doubt but that a Salary would be annexed to ſuch an Office 


That there never had been a Diſcontinuance of Friendſhip and Intimacy, or mutual Viſits, 
between the Governor General and the Chief Juſtice—The only Time he ever ſupped at Sir 
Elijah Impey's, was with the Governor General and his Family in the Height of the Diſputes in the 
Coſſijurah Cauſe—That he does not know whether Sir Elijah Impey's private Opinion concerning 


his Appointment to the Office of Superintendent of the Sudder Dewannee Adaulut was taken by the 


Governor General, but he ſhould imagine that he did communicate it to Sir Elijah Impey.—And 


being aſked, If he thought a Buſineſs of ſuch Importance, as a Salary to that Office, could be propoſed 


by the Governor General without a previous Communication with the Chief Juſtice, or propoſed ar 
the Board, if he had expreſſed his Diſapprobation of it? he ſaid, Yes, he thought from Delicacy it 
might have been propoſed without Communication; nor does he conceive, that if Sir Elijah Impey 
had expreſſed a pointed Diſapprobation, that Mr. Haſtings would have propoſed it. And being 
further aſked, In what the Delicacy conſiſts of the appointing a competent Salary for the Diſcharge 
of an honourable and very laborious Office, as it is ſtated to be in the Minute of Appointment ? he 
ſaid, He does not know; in his Opinion, he thinks it would have been an improper Converſation 
between the Governor General and the Chief Juſtice ; nor does he believe that a Converſation con- 
cerning a Salary was ever held between the Governor General and Sir Elijah Impey—Thar he had 
heard it aſſerted in Converſation, that a Salary was either fixed or intended, but he had no Doubt 
one was intended—He thinks that it could not be a Matter of public Converſation at Calcutta, and 
Sir Elijah Im pey not know it That he thinks ſuch a Minute, ſo eſſentially concerning the Chief 
Juſtice, could not be entered on the Conſultation Books, without being afterwards communicated to 
Sir Eljah Impey ; becauſe it was aſſerted in one of the Minutes, that to accept of a Salary for the 


Office would be illegal; he did not hear that Sir Elijah Impey had declared any Opinion concerning 


the Legality or Illegality, Propriety or Impropriety, of it That he does not know whether the 
Natives underſtood that he was to have a Salary or not, as he never converſed with any of them, 
but the Britiſh Subjects undoubtedly did—There was a Suit inſtituted in the Supreme Court on the 
Part of a Native, called Coſſinaut Baboo.— And being aſked, Whether the Chief Juſtice did not 
declare, That Coſſinaut Baboo had not applied to the Supreme Court for Juſtice, until he had been 


denied it by the Governor General and Council in their Revenue Department? he ſaid, He does 
not recollect; but he thiaks it probable — That he does not know whether the Judges conſidered the 


Conduct ot ſome of the Company's Servants in that Cauſe as corrupt and partial That he heard that 
Coſſinaut Baboo had withdrawn his Action from that Court. And being aſked, Whether the Chief 
Juſtice did attribute his Deſertion of the Suit to a Conviction of the Invalidity of his Claim, or to the 
Dread of the Powers of the Governor General and Council? he ſaid, He does not know; but if he 
was to give an Opinion, he ſhould think the latter. — And being further aſked, What was done in 
the late Compromiſe, to ſecure Coſſinaut Baboo that Juſtice which, in the Chief Juſtice's Opinion, 
had been denied to him by the Governor General and Council, and which it was his Opinion alſo, 
that none but the Supreme Court could give? he ſaid, He cannot tell; but he underſtood that the 


Governor General and Council had decided to the Satisfaction of Coffinaut Baboo— That he never 
SEL. Com, Rep, I, heard 
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heard whether any T hing was done to ſupport the Honour and Authority of the King's Commiſſion, 
which in that Caſe was ſuppoſed to have been violated-—That he does not know that any Satisfaction 


was given to the Court that the ſame Power which, in the Chief Juſtice's Opinion, had refuſed 
Juſtice to Coſſinaut Baboo, and obliged him to withdraw his Suit, had not alſo obliged him to ap- 
pear contented with what the Governor General and Council had allotted him. — Says, He conſiders 


the Letter of the gth of January 2781, which he received from Governor General Mr. Haſtings, as 


his Appointment to be his Agent in England; and Mr. Haſtings has notified it publiely in the Ge- 


neral Letter to the Court of Pirectors— That before he left Calcutta, on the gth of January 1781, 


he had not any Information, that a Salary was voted by the Council General to the Chief Juſtice, 


as Superintendent of the Sudder Dewannee Adaulut ;—he does believe that a Salary has been fixed, 


from what he has heard in Converſation at Calcutta, or was about to be fixed; but upon looking 


over his Copies of Proceedings, and not finding a Salary mentioned, he was led to believe that all the 
. Arrangements, including the Salary, had not been finally concluded. And being aſked, If he had 


any Doubt upon his Mind that a Salary was fixed before his Departure from Calcutta? ſaid, That 
he has a Doubt whether it was fixed or not when he left Calcutta, becauſe it was not mentioned in the 
Copies of the Proceedings; but he has no Doubt it was intended. — And being aſked, Whether he 
had any Doubts now of its having ſince taken place? he faid, As a Difficulty had been ſtated in 
point of Law, he had, and has ſtill, his Doubts; but as far as his Intelligence goes, he ſhould ima- 


gine the Appointment and Salary had taken place he does not immediately recollect by whom 
that legal Difficulty was ſtarted, but he thinks it is in one of the Minutes of the Council That he 


imagines. the Judges of the Supreme Court muſt have known of his Departure from Bengal, 
charged with Diſpatches from the Governor General of a later Date than any which had 


been ſent by the Company's Ships, becauſe it was a Matter of public Notoriety mentioned 
in General Orders, and in the Calcutta Gazette—That neither Sir Elijah Impey, nor any of the 
other Judges, did deſire him to carry any written Difpatches, or to give any Explanation on 
their Behalf, on the Subject of the Compromiſe which had lately taken place in Bengal; Sir Eli— 
jah Impey arrived in Calcutta the Day before he came away; Two Daniſh Faſt Indiamen failed at 
the ſame Time with ſeveral Engliſh Paſſengers on Board—That he does not know whether any 
. Perſon is charged with Diſpatches from them That Sir Elijah Impey's Arrival was from Moor- 
ſhedabad at Calcutta; that the Poſt travels from Calcutta to Moorſhedabad in Thirty Hours, and 
goes every Day—That he was charged with Public Diſpatches to the Court of Directors ; they were 
dated between the Firſt and the Ninth of January 1781—That he conſiders Sir Eljah Impey' s Ap- 
pointment to be held during Pleaſure—He does not know of any other Motives than thoſe he has 
_ aſſigned, which induced the Council General to appoint Sir Elijah Impey to ſuperintend the Sudder 


Dewannee Adaulut, and he firmly believes there were none Nor does he know of any other Motives 
than thoſe he has aſſigned, that induced Sir Elijah Impey to accept the Office That Mr. Haſtings 
and Mr. Wheler were the Perſons that compoſed the Council General after the Departure of Mr. 
Francis to Europe; Sir Eyre Coote was gone to the Coaſt upon Duty. —He thinks he has heard that 


the Diſputes between the Provincial Councils and the Superintendents of the Dewannee Adauluts, was 
one Reaſon aſſigned by Mr. Haſtings for propoſing the Appointment of Sir Elijah Impey ; that he 
Cannot politively tell whether ſuch Diſputes did exiſt, but he ſhould ſuppoſe they did He perfectly 
well recollects hearing that it was impoſſible that the Superintendents of the Provincial Courts of 


Adaulut ſhould be able to perform their Offices without ſome new Regulations; and he recolle&s 


one of the Gentlemen who was Superintendent of a Provincial Court, ſaying, how difficult it was to 


perform the Duties of it; and the Appointment to his Knowledge was declined by one of the Com- 
pany's Servants for that Reaſon.— And being aſked, If ſuch Diſputes did exiſt betwixt the Members 
of the Provincial Councils and the Superintendents of the Provincial Dewannee Adauluts, being the 
Company's Servants, what Authority does he think moſt competent to deeide effectually upon ſuch 
Diſputes? he ſaid, The Authority of the Governor General and Council immediately, or the Perſons 


to whom they delegate their Authority. And being aſked, If the future Welfare of every Servant 


of the Company does not depend upon his due Obedience to the Orders of the Council General? 


he ſaid, It would, if the Government was firmly eſtabliſhed, but he has ſeen no fixed Government 


in Bengal for Seven Years, either from Changes or Rumours of Changes — That the Council General 


have a Power of recalling from his Station, and ſuſpending from the Service, any Servant of the 
Company; which Power has been frequently exerciſed—TFhart the Chief Juſtice has not any Power 


over the Servants of the Company, except what is given him by Charter for the Adminiſtration of 


| Juſtice in due Courſe of Law—He is not ſufficiently Maſter of the Subject to know what Obedience he 


can exact and enforce to his Deciſions as Judge of the Sudder Dewannee Adaulut—He does not know 


to which Authority that of the Governor General and Council, or that of the Chief Juſtice, the Mem- 


bers of the Provincial Councils, and the Superintendents of the Provincial Dewannee Adauluts, will 


pay the moſt ReſpeR, but in his own Caſe, he ſhould certainly obey the Orders of the Governor Ge- 


neral and Council—As far as he can recollect, the general Opinion of the Officers of the Army, 
upon the Chief Juſtice*s Proceedings againſt Lieutenant Colonel Achmuty and Lieutenant Bomford, 
for their Conduct at Coſſijurah, in Obedience to the Orders of the Governor General and Council, 


was, that his Conduct was very violent. — And being aſked, What Opinion did the Officers of the 
Army entertain of their own Situation, when, if they did not obey the Orders of that Power from 
which they received their Commiſſions, they were liable to be tried by a General Court Martial for 
| Dilobedience of Orders, and if they did obey thofe Orders, they acted againſt the King's Charter of 


5 | Juſtice, 
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Tuſtice, and were proſecuted for a Contempt of the King's Authority by the Judges of the Supreme 
Sow he ſaid, He believed they thought their Situations dangerous; but he thinks the Othcers in 
general would have obeyed the Orders of the Governor General and Council at all Events — That he 
never heard there were any Conſultations held by the Officers of the Army under thoſe very particu- 
Jar Circumſtances ; but it was a Matter of general Converſation and Alarm, and he never heard a 


Difference of Opinion upon the Subject. 


Your Committee then called again before them, Philip Francis, Eſquire ; who was aſked, If he was 
acquainted with the Eſtabliſhment of an Ordinance of Police that had taken place at Calcutta, at the 
Head of which Sir Robert Chambers was placed, and from which he might derive pecuniary Emo- 
juments? he ſaid, He was; and that a little Time before he left Calcutta, a Plan for che future Regu- 
lation of the Police of that Town, and other Purpoſes, had been tranſmitted, in the Form of an Ordi- 
nance, by the Governor General and Council, to the Supreme Court, in order to be regiſtered there, 
and finally paſſed, as the Law dire&ts—For the Execution of this Ordinance it was neceſſary that cer- 
tain Commiſſioners ſhould be appointed; and as the Object of it was connected with and materially 


affected the Intereſts of the Houſeholders at Calcutta, it was thought right that the Commiſſioners 


ſhould be taken from among the principal Britiſh Inhabitants—Sir Robert Chambers is an In— 
habitant and Houſeholder in Calcutta, having veſted a conſiderable Part of his Fortune in the 
Purchaſe of Two principal Houſes ; it was therefore very natural and proper, that he ſhould 
be requeſted to be One of the Commiſſioners: Having accepted of the Employment, his Rank 
of courſe placed him at the Head of the Commiſſion : But he declares, that he never did hear, that 
he or any of the Commiſſioners were to be or could be benefited, in any Shape, by holding that Office; 


no Salary, or Allowances, or Fees whatſoever for the Commiſſioners, was ever mentioned or thought 


of to his Knowledge. And being further aſked, If he knows, from the lateſt Advices he has received, 
that any Office of Power or Emolument had been propoſed for Sir Robert Chambers by the Governor 


General and Council? he ſaid, He has no Knowledge of any ſuch Thing, directly or indirectly. 


The Evidence reſpecting the State of the Gaol at Calcutta, having been omitted to be inſerted in 


the Judicature Report made in the laſt Seſſion, Your Committee have thought it neceſſary to ſubjoin 


Py 


the lame to this Report, in Appendix Ne 11. 


N77 OUR Committee being directed to report their Obſervations on the State of the Adminiflra- 


tion of Juſtice in Bengal, and inſtructed to conſider how the Briaſh Poſſeſſions in the Eaſt 
Indies may be governed with the greateſt Security and Advantange to this Country, and by what 
Means the Happineſs of the Natives may be beſt promoted; have thought it expedient, as a Pre- 


liminary, to take into Conlideration the Proceedings of the Court of Directors of the Eaſt India 


Company; particularly where thoſe Proceedings related to the Object of their original Inquiry. 


The Interpoſition of the General Court of that Company, in the Management of its Affairs, is 
only occaſional. The Court of Directors is the ſole, ordinary, and ſtanding Authority which exiſts, 
for the Regulation and Controvl of their Servants; a numerous Body of Men, poſſcſſed of high 
and extenſive Powers, and exerciſing them at a very great Diſtance from the Source and Seat of 


Government, 


Your Committee therefore conſiders the ſecuring an uncorrupt and vigilant executive Adminiſtra- 
tion, in this, the ruling and prefiding Part, as a Fundamental in every Plan which propoſes Re- 


formation in the ſubordinate Oeconomy of the Britiſh Affairs in India. To render the Company's 


Servants attentive to their Duty, the Directors ſhould be rendered obſervant of their own. 


It would be highly agreeable to the Wiſhes of Your Committee, to diſcover, by their Inquiry, that 
mere Legiſlative Regulation might be as effectual for that Purpoſe as Criminal Proceeding. It was 
trom a Preference to lenient Methods (a Preference founded rather in a Diſpoſition towards ſuch 


Methods, than from any Experience of their Efficacy) that a Bill of Regulation, attended with 


Indemnity, was adopted in the laſt Seſſion. The Treatment which that Bill has met with, when paſſed 
into an Act of Parliament (if the Matter reſted upon that Example alone) has more than ſufficiently 
evinced, that to multiply Statutes without a ſtrict Attention to their Execution, ſerves only to en- 
creaſe the Audacity of Delinquents, and to harden them in their Defiance of an Authority, which 
ſupports itſelf only by a feeble Repetition of Orders, which had been habitually deſpiſed, 


iſt. Your Committee obſerve, that Lawrence Sulivan, Eſquire, Chairman of the Court of Di- 
rectors, having been principally concerned in a Petition from the ſaid Court to this Houſe, againſt 
ſeveral Proceedings of the Supreme Court of Judicature in Bengal, was in a particular Manner 
called upon to co-operate in the Redreſs of the Grievances therein complained of, and to forward the 

| | Execution 
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Execution of the AR, concerning the Bengal Judicature, which had been made in conſequence of 
how MON RT of that and of other Petitions to the like Effect. | 


f 2d. That one of the principal Articles of Grievance which appeared on the Examination into the 
Merits of thoſe Petitions, related to the Sufferings of certain Native Magiſtrates of the City of Patna, 
and of a certain Suitor in the Provincial Court held in that City. And it appears to your Com- 
mittee, that the Matter of Grievance was well eſtabliſhed by Evidence. A Clauſe in the ] udicature 
Bill of laſt Year, was inſerted for a pecuniary Compenſation to the Sufferers. This Clauſe was given 
up, on Mr. Sulivan's Engagement for himſelf and the Court of Directors, that the Sums contained 
in the Clauſe, ſhould be paid by Order of that Court, That Engagement, Your Committee conceive 
to be in the Nature of an Agreement between Parties in a private Bill ; without a due Obſervance of 
which, Buſineſs cannot be well conducted in Committees upon ſuch Bills. Relief to Individual; 
-among the Natives of India, may become a neceſſary Step towards general Redrels, and general 
Satisfaction. Vet Circumſtances may render it adviſable, that the Company, entering into the Views 
of Parliament, ſhould take ſuch Relief upon itſelf, rather than that it ſhould be made the Object of 
an Ad of Parliament. In ſuch Caſes, the Directors ought religiouſly to keep their Faith, Mr, 
Sulivan himſelf has on his Examination declared, that he regarded it as his Duty, to take Care that 
the above Compenſation ſhould be made, conſidering | it as the Senſe of the Houſe. 


zd. That Mr. Sulivan did wilfully omit to enter the Purport of the ſaid Agreement in the Mi. 
nutes of the Court of Directors (according to his Promiſe and Engagement) or in any other authentic 
Manner, to communicate the ſame to the ſaid Court, or to take any Step whatſoever towards fultilling 
the ſaid Agreement, or providing for the ſaid Compenſation, until the Seventh Day of December, 
after an Order had been ſent from this Committee, to call for the Proceedings of the Directors upon 
that Subject. Then, and not till then, a Reſolution of the Court was entered, conformably to thie 


Agreement made ſo early as the Month of June laſt. 


4th. That Mr. Sulivan did make, or cauſe to be made, an Entry in the Minutes of the Court 
of Directors, containing a falſe Account of the Subſtance of a Conterence berween win and certain 


Members of this Houſe. 


sth. That it was Mr. Sulivan's Duty to ſend by an Expreſs Meſſenger (if none were ready to 
depart on other Affairs) the Act of the laſt Seſſion, concerning the Judicature of Bengal. This 
Act, among other Matters important in Nature and urgent in Point of Time, contained a Clauſe 
for releaſing the above ſuffering Perſons, who even at the paſling of the Act, had endured a cruel 
Confinement of Two Years and ppwards, in the Common Gaol. of Calcutta For a Deſcription of 
which Perſons, and which Gaol, Your Committee refer to the Patna Appendix to their Report of 


laſt Seſſion, and to the Examination of Mr. Francis in this Report. 


6th, That Mr. Sulivan has confeſſed to Your Committee, that he did not ſend the ſaid Act by a 
1 or any other Meſſenger over Land. He has alſo confeſſed, that ai Meſſenger had, ſince the 
paſſing the Act, been ſent over Land; and Your Committee has Reaſon 10 be perſuaded, rhat more 
than one Meſſenger fince that Time had been diſpatched by the ſame Route, Mr. Sulivan, on 
his Examination, has declared that he did not think it was incumbent on him to ſend it by any 
other than a Sea Conveyance, The Ship uſed for this Conveyance, did not fail until the latter 
End of October, and having met with a Diſaſter at Sea, was obliged to return to Ireland, from 
which ſhe had originally failed ; and at the Time of Mr, Sulivan's Examination in December, 


actually lay in the Harbour of Corke. 


Tr further: appears in Evidence, that if Acts of Parliament are not tranſmitted to the Governor 
General and Council by the Court of Directors in a General Letter, and mentioned and deſcribed in 
the Body of the Letter, they are not conſidered in Bengal as truly authenticated, and cannot be 


promulgated by the Governor General and Council. 


Your Committee were of Opinion, that many and very great Miſchiefs might happen, if the au- 
thentic Tranſmiſſion of Acts of Parliament relative to India was unneceſſarily delayed; and thereby 
a private Communication ſhould, for any Length of Time, precede that which is regular and official ;. 

for by their being long known before they could be conſidered as in Force, Scope would be afforded 
to the Artifices of thole whom they were intended to reſtrain, to elude, or very much to weaken their 


Operation. 


| ' Obſerving that Mr. Sulivan, on a Plea of his Duty to conceal political Secrets, was unwilling to 
give Your Committee full Information on a Matter, which they conceived not to be of a Nature 
that could require Secreſy, ordered the Attendance of Mr. Wilks, an Officer of the Eaſt India 
Company, now acting as Clerk to a Committee of the Court of Directors, called The Committee of 


— conſiſting of the Chairman and Deputy Chairman. 


The 8 of Mr. Wilks afforded little Laden or Satisfaction to Your Committee. 
I 


* 


ab 3 


* each of the 


EW 1 
N ar as they lleck any Thing very diſtinct from his Anſwers) has ſaid, that Five Copies of 
eee N 54 laſt Cn kad been tranſmitted by him at the Deſire of the Chair- 
by the Court of Directors) with a Paragraph in a Letter to the Governor Ge- 
neral and Council, direCting their Obedience to theſe Acts of Parliament; which Direction he inſerted 
of Courſe, on being ordered to ſend the Acts of Parliament. It was collected from his Anſwers, that 
the Diſpatch was dated the Firſt of Auguſt, and finally diſpatched the 'Fhird of that Month ; that it 
was ſent by Sea, and before the Diſpatch ſent by the Tryal Sloop. But he refuſed to inform Your 
Committee of the Name of the Ship, or the Time of her ſailing, or Place from whence ſhe failed; 
and the Queſtion being at length reduced to the mere Time of failing, he refuled even to inform 
Your Committee of this Particular, And being aſked, Whether the Veſſel failed to the Tryal Sloop? 
he only anſwered, I hat he had no Knowledge of her having ſailed to the Tryal. Nothing material 
appeared, but that it was a private Tranſmiſſion only; and not ſuch as is commonly reputed in India 


to be authentic and obligatory. 


man and Deputy (not 


Your Committee ſhould not have obſerved upon this Evidence, having derived little Information 
from it, but on Account of an important Fact which it brought to their Knowledge, and which they 


think themſelves obliged to report without Delay to the Houle : 


That an Oath had been adminiſtered to him, Mr. Wilks, on his entering in Office, by Sir 


George Wombwell, then Chairman, to the following Purport : That he will not communicate, 
« diſcover, or make known to any Perſon whatſoever, directly or indirectly, any of the Proceedings 
CL of that Committee.“ [The Committee of Secreſy.] 


He conceived that he could only be diſpenſed with the Obligation of that Oath, by the Authority 
of the Chairman and Deputy Chairman who compoſed that Committee , and that he was ſpecially by 
them reſtricted from communicating to this Committee, the Secrets of that Committee; and parti- 
cularly the Circumſtances of the Diſpatch of the Third of Auguſt; but had Leave to mention the 


Date of the Diſpatch, and the Time of diſpatching it. 


This Oath ſeemed not a little to embarraſs Mr. Wilks, not only in this, but in every other Mat- 
ter on which he was examined by Your Committee, It appeared the more extraordinary, becauſe 


(though Your Committee did not mean to derogate from their undoubred Right of aſking any Queſs 
tions which they ſhould think adviſable) no Queſtion whatſoever was aſked relative to the Subject 
Matter of that or of any Diſpatch ; the Queſtion related ſolely to the Tranſmiſſion, Six Months ago, 
of Five printed Acts of Parliament: And he himſelf informed Your Committee, That the ſending 
* Acts of Parliament could not be conſidered as any Part of their Proceedings as a Committee of 
„ Secrecy ;” and © as ſuch, that they had nothing to do with the Act of Parliament.“ 


Your Committee obſerve, That they know of no legal Power by which that Oath was adminiſtered ; 


and they conceive the total Subverſion of all judicial Proceedings, and of all Parliamentary Enquiry, 


mult enſue, if any Perſons are permitted to tender and receive voluntary Oaths of Secreſy, which do 
not include an Exception to an Examination by a competent Authority. The Perſons whoſe Con- 
duct is the immediate Subject of Enquiry, may be (as in this Caſe they are) the only Perſons who can 


diſpenſe with the Oath. They may actually reſtri& (as here they have reſtricted) the only Evidence 
which is capable of giving ſatisfactory Teſtimony concerning their Proceedings. It would be to no 


Purpoſe to make Acts to regulate and controul Perſons in Truſt by the Eaſt India Company, it* they 


were, by Oaths of Secreſy, permitted to diſable the Witneſſes which might prove their Breaches of 


the Law. It ſuch Oaths are allowed to be valid, they muſt wholly diſqualify this Committee from 
an effectual Obſervance of any Part of the Inſtructions received from the Houſe. 


Your Committee are therefore of Opinion, That the giving of ſuch Oath by the Chairman of the 


Company without any Authority of Law to give it, was originally unwarrantable; and that the en- 


forcing it, with Regard to the Enquiries of a Committee of this Houſe, is a Miſdemeanor. 


Your Committee, before they conclude this Head of their Proceedings, think it neceſſary to re- 


port to the Houſe, their Obſervations upon a Matter which incidentally came to their Knowledge, 


1n the Courſe of their Enquiry into their Firſt Object, and which they conſider as of an extraordinary 
Nature, and well deſerving the ſerious Attention of Parliament. | | | 


Upon a Plan of Reformation, adopted by Parliament in the Yeat 1572, Mr. Francis was, with 
others, conſtituted in the Statute which carried that Plan into Execution, a Member of the new 
Council General, formed for the Government of Bengal, and the Superintendance of the whole Ad- 


miniſtration of the Britiſh Affairs in India. Mr. Francis, in a Letter addreſſed to the Court of Di- 


rectors, which is become Public, has, in diſtin and unqualified Terms, charged that Court with 
little leſs than an entire Neglect of their Duty, in many of its moſt eſſential Parts; and in particular, 
with the conſtant Support of certain of their Servants in an open Diſobedience of their Orders. To 
this Letter Your Committee refer in their Appendix, N“ 8, 

Str. Com. Rep, I. 1 Ms. 
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Mr. Francis, though he waited on the Chairman and the Deputy on his Arrival in London, and 
was by the Chairman viſited, never was aſked a Queſtion of any Sort relative to the important AF. 
fairs in which he had been engaged, and which, when he departed from India, were left in a critical 
Situation ; nor did the Chairman ever ſummon him to appear before the Court of Directors, or call 
upon him in any Way, either to abandon or ſupport his Accuſation. 


Your Committee are of Opinion, That the Authority of the Court of DireCtors cannot be maintained 
in the Reſpect neceſſary to give Poife and Controul to that immenſe Syſtem of Offices of all De. 
ſcriptions, who act under them, if they are ſeen to paſs over, in a Silence ſtrongly expreſſive of 
Guilt, ſuch weighty Charges againſt them, brought in ſo ſolemn a Manner, by a Perlon of ſo high 
a Rank in their Service. Your Committee conceive, That thoſe Directors are ill qualified to 
confront the Boldneſs of Delinquents, ſtrengthened perhaps by Wealth, Combination, and a com- 
mon Cauſe of Abuſe, who are themſelves obliged to ſhrink from Enquiry, and who do not dare to 
look in the Face a Servant of their own, who indicates (at leaſt by his Charges on them) that there is 
nothing in his Conduct, which calls Yor a mutual Traffic of Connivances. On the other Hand, 
Your Committee are of Opinion, that it is the greateſt of all Diſcouragements to honeſt arid diſin— 
tereſted Servants, who ſhall be diſpoſed faithfully to obey the Orders of the Company, when they 
receive Commendation at the ſame Time that they are denied Support; and that a Cenſure for 
Diſobedience is followed with a Continuance, and even an Increaſe, of Truſt, Favour, and Power. 
This Conduct in the Court of Directors, if it ſhould, on further Examination, appear in the Manner 
in which at preſent it ſtands charged, and not anſwered, will lead irreſiſtibly to a Preſumption, that 
proper Directions are given only with a View to Acquittal on the Forefight of a Criminal Charge; but 
that in Reality, thoſe who iſſue colourable Orders, are ſecretly in League with the Offenders,” on 
whom they pals an unoperative Cenſure, which, inſtead of correcting Miſdemeanors, become an In- 
demnity from the exemplary Puniſhment demanded by their repeated Acts of Diſobedience. 


The Experience of many Years, and the Fate of a great Multiplicity of Regulations, has proved, 
that no Alteration in the Conſtitution of the Court of Directors, (whether affecting the Duration of 
their Office, or the Rotation eſtabliſhed in that Body) that no Change of Qualification in thoſe who 
elect them; that neither the Nomination of new Servants to ſuperintend their Affairs in India, 
(although the Nomination was actually made in Parliament) nor the Eſtabliſhment of a new Court of 
Supreme Judicature, (though that too was made by parliamentary Authority) nor the Appointment 
of the Judges (though by the Crown) nor all theſe, with all the other numerous Proviſions in the 
Act of the Year 1773, and the ſubſequent Acts, taken together, can furniſh an adequate Coercion, 
where the Temptations to Delinquency, in whatever Hands Power may be lodged, or from what 
Quarter ſoever it may be derived, are infinitely great, and the Danger attending it has never appeared 
in one ſingle Example of Importance: On the contrary, it is to be apprehended, that the Regula- 
tions, ſtanding, as they ſtand, thus naked and unarmed, have proved rather miſchievous than bene- 
ficial ; and that the very Controuls and Balances contrived in the Indian Adminiſtration, have 1n- 
creaſed the Diſcords, without reforming the Corruptions of Government, It is even to be feared, 
that whilſt Regulation is unattended with Enquiry, the loading the Revenue with heavy Salaries, in 
the Hope of ſecuring Independence to Office, has only ſerved to ſecure a ſtrong Ground, which en- 
ables the Officer to contend with Advantage for other Offices with other Salaries, and to give Riſe to 
Controverſies, which after being purſued through an intricate Maze of Diſſention and Corruption, 


terminate at length in that very Dependence, which the original large and certain Emoluments were 
given to prevent. 


Your Committee are of Opinion, that the Abuſes which prevail in the Britiſh Government in 
India, do not ariſe from the Want of a ſufficient Number and Variety of Employments, but from a 


long- continued Inattention to the Conduct of thoſe who are either in the Poſſeſſion of Places of high 
Truſt, or in probationary Situations leading to ſuch Places. 


Your Committee having examined into the Conduct of the Chairman of che Company, with re- 
gard to the Objects of the Eaſt India Company's Petition, proceeded in the next Place, to conſider the 


late Arrangement which has been made by the Governor General of Bengal, in Favour of Sir Elijah 
Impey, Chief Juſtice of the Supreme Court. oo] 


This Arrangement Your Committee find to be of ſo much Moment, and leading to Conſequences 
which muſt ſo materially affect the Objects into which they have it in Charge to enquire, that it be- 
comes their Duty to lay it open in the moſt full and moſt explicit Manner to the Houſe, ſuch 

as ſubſtantially it appears to them; in order that the Houſe, diſcovering the true Motives of the 

Parties, and the real Spirit of the Tranſaction, may be the better enabled to adopt ſuch Modes and 


Meaſures of Coercion or Regulation, as the Importance of the Subject may require. Your Com- 


2755 have, therefore, conſidered the Matter, and digeſted their Obſervations under the Six following 
eads: N 


1ſt, —The 
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iſt, -The Power given or implied by the Governor General to reſide in the Office of Judge of 
| the Sudder Dewannee Adaulut, lately conferred on Sir Elijah Impey. | 


2d.—The Circumſtances under which the Appointment was made, 
3d, —The Expedience and Policy of that Eſtabliſhment, in that Perſon, and with thoſe Powers. 
ath—The Act of Parliament and other Powers under which the Appointment was juſtified, 


zth.— The probable Effect, which that Appointment, under thoſe Circumſtances will have: iſt. 
On the Natives; 2d. On the Judges and other Officers of the Supreme Court; 3d. On 
the Members of the Council General not concerned in the Tranſaction; and, 4th. On 
the Britiſh Inhabitants at large, and the Profeſſors of the Law in particular. 


6th.—The Manner in which the Accounts of the ſeveral Parts of that Tranſaction have been 
tranſmitted to Europe, and the Effects of that Mode of Tranſmiſſion. 


| 7 


Under the Firſt Head, Your Committee enquired into the Powers and Authorities belonging to 
the Office which has been granted to Sir Elijah Impey. As they are not defined in the Minute of 
the Appointment and Acceptance, which was entered on the 18th of October 1780, Recourſe was had 
to the Minutes on the original Propoſition, made on the 29th of the preceding Month. Thoſe Mi- 
nutes convey (though by no Means with the Accuracy and Preciſion that ought to have been uſed 
upon ſo very important an Occaſion) the Senſe which the Mover, Mr. Haſtings, entertained of the 
Powers he was giving, as well as the Light in which the Members of the Council who diſſented, un- 
derſtood the Powers they were oppoſing. As the Notions of thele diſſenting Members on that Sub- 
ject were never contradicted by Mr. Haſtings or by Sir Elijah Impey, Your Committee were of Opi— 
nion, that from the joint Conſideration of all the Papers which compoſe (what is called) the Conſul- 
tations on that Buſineſs, ſomething of the true Nature and Extent of the Authority might be tolerably 
collected. The Whole of theſe ſeveral Minutes muſt be conſidered as one Piece; elſe the Powers 
expreſſed in the Propoſition on which the Inſtitution is framed, and the Inſtitution itſelf, might be eſ- 
ſentially at Variance; a Matter extremely irregular, and which would give Riſe to the worſt of 
Practices; for when the enormous abſtract Power of the Court is queſtioned, it would be defended on 
the Terms of the Minute of Appointment, which expreſſes little or nothing diſtinctly; but when in 
Practice that Power was to be exerted, Reſort would be had to the avowed Intentions of the Legi- 
flature, to have it conſtrued in a very extenſive Senſe, | 


In order to obtain, if poſſible, a more juſt and ſatisfactory Idea of the Office, Your Committee 
alſo peruſed the Plan of the original Court of Sudder Dewannee Adaulut, inſerted in a Report of 
the Secret Committee which ſat in the Year 1773. But Your Committee found, that the Definition 
there given in very clear and preciſe Words, to be ſo totally departed from by the Conſtruction in the 
Minute of Mr. Haſtings of the 29th of September 1780, that no ſpecific Limits to the Authority of 
the Court can be clearly marked out by a Reference to any Part of that Plan, 


The Definition which ſtood in the original Conſtitution of the Court of Sudder Dewannee Adaulut, 
namely, that it ſhould be a Court of Appeals from the Provincial Courts,” is expreſsly denied of this 
new Office; fo far as the Definition confines the Juriſdiction to Appeals, By the Deſcription ſubſtituted 
in Mr, Haſtings's Minute, it ſhould ſeem, that the Juriſdiction may be appellate or original, as Sir 
Elijah Impey ſhall chooſe ; that he may, at his Diſcretion, call up, and reviſe or alter, any Part of the 
Proceedings in the Courts below; that he may form ſuch Rules for the Proceedings of thoſe Courts 
as he thinks fit. No Rule of Law or Equity, or Uſage, either of Great Britain or of any other 
Nation, is laid down in that Conſultation, by which he ſhall judge, or by which he is to be governed, 
in the Rules which he ſhall preſcribe to the ſeveral Courts below. No Species of civil Cauſe is clearly 
excluded from his Competence. No Claſs or Deſcription of Men is diſtinly exempted. The Judg- 


ment is final and concluſive; there is no Appeal, Reviſion, or Rehearing in any other Place. All 
this Power is veſted in a ſingle Man. MD | 


This Authority (fo far as may be inferred from the Governor General's Reaſoning upon it) extends 
not to the Proceedings only, but to a Power of Alteration in the very Conſtitution of the ſubordinate 
Courts themſelves. For he is declared in the Minute to have Power to remedy their Defects, and to 
form ſuch new Regulations and Checks as Experience ſhall prove neceſſary to 1he Purpoſes of their Inſtitu- 
ion. And this, it ſhould ſeem, is a Power which he not only may, but mult exerciſe. For, if 
the Provincial Courts are, as the Framer of this Inſtitution aſſerts, “ in Want of legal Powers, ex- 
** cept ſuch as are implied in very doubtful Conſtructions of the Act of Parliament,” and that the Want 
of legal Power is to be ſupplied, and theſe Doubts to ceaſe on Sir Elyah Impey's Appointment, it can 
only be effected by his ſupplying theſe Courts with Powers of another Kind, and beſtowing ſuch as 
ſhall be agreeable to the real Authority given by the Act. The Minute either ſuppoſes an Authority 
in Sir Elijah Impey to new-model the Courts to the Act of Parliament; or, what would be worſe, to 


eee them Powers, which the Act of Parliament had not given the Governor General a Power 
to conter, | F | 2 | 
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After declaring or preſuming, theſe Powers, or Powers tantamount to them, to be veſted in the 
Chief Juſtice, a Power is alſo, by a ſubſequent Minute or Reſolution, reſerved to the Governor General 
and Council, on their Part, to make Orders, Rules, and Regulations, which the Judge is to obey. 
Here is a double Legiſlative Power; one delegated, the other held. But, as Regulations and Ordi- 
nances are, for the moſt Part, by their Nature, general and proſpective, they give (even if the 
Council does poſſeſs any Power of making them) no Remedy in particular Caſes; nor is there any 
Relief if they are not obeyed; except the dangerous Power of Removal at Pleaſure of a Judicial 


Magiſtrate; which may be exerciſed on Account of the Judge's doing his Duty, as well as for his 
having violated theſe, or any other Regulations. | 


The Chief Juſtice accepts the Office in the following Words: “ Under its preſent Regulations, 
 and-ſuch others as the Board ſhall think proper to add to them, or to ſubſtitute in their Stead,” 
On theſe Terms it is impoſſible to know what Authority he may or may not exerciſe in that Office, 
He is Judge of the Supreme Court, whoſe Authority he had frequently declared to extend over Acts 
of the Council General collectively, as well as to the Conduct of the Members individually. He here 
ſubmits himſelf to their Power of Regulation, without any Sort of Reſerve whatſoever ; though it is 
obvious, that their Regulations might poſſibly claſh with or affect the Authority and Juriſdiction of 


the Supreme Court, which in another Capacity it was his Duty to maintain; and which he had repre- 


Tented it as the ſyſtematic Defign of the Council to impair, if not to deſtroy, 


When the Court of Sudder Dewannee Adaulut has received ſuch a Latitude of Power in itſchf, 
when it may receive much larger, and may, mediately and immediately, give ſuch Powers to the Pro- 
vincial Courts; none but the Supreme Court (which now ſtands on a moſt precarious Footing) appears 
competent to queſtion the Right of acting either in the one or in the other, But the Governor General 
aſſerts in his Minute, that theſe Provincial Courts, © when acting under the Sanction and immediate 
& Patronage of the firſt Member of the Supreme Court” [now become Judge of the Sudder Dewannee 
Adaulut] “ nobody will dare to diſpute their Right of acting ;” and, by much ſtronger Reaſon it muſt 
appear, that none will dare to diſpute the Right of acting of the Perſon under whoſe Protection the 
inferior Courts are to enjoy ſo formidable an Immunity. All legal Power of Controul in the Supreme 


Court being rendered precarious at beſt, and fo rendered by the Effects of the Patronage of the 


Chief Judge of the Supreme Court itſelf ; the ſole Corrective to the Power given, with Regard to 
particular Suits, muſt reſide in the perſonal Qualities of Sir Elijah Impey, who is the principal Judge 
in one Court, and ſole Judge in the other. What thoſe perſonal Qualities are, it may be difficult, in 
the Midſt of a warm Conteſt, exactly to diſcern, But there is no Difficulty at all in pronouncing on 
Mr. Haſtings's Opinion of them. He certainly conceived, that Sir Elijah Impey's Conduct through- 
out the late Proceedings of the Supreme Court, was violent and indiſcreet; and that towards the Natives, 
as well as towards ſeveral Britiſh Subjects, it was harſh and oppreſſive. Upon no other Grounds did 
he, or could he ſtand clear of the ſame Imputations on himſelf, in his ſtrong Acts of Power in India, 
and his ſtrong Remonſtrances ſent to Great Britain. Yet has he choſen to put the Perſon whoſe Con- 
duct he thought thus raſh, even when limited by Laws and Charters, into an Office of ſuch unlimited 
arbitrary Power, as nothing but the greateſt Temper, Moderation, Equity, and Regard to the 


Natives, could render in any Degree tolerable. If the Appointment therefore of ſuch an Office could 
be juſtified by Law, or any avowable Expediency, Mr. Haſtings is clearly reprehenſible for filling it 


with a Perſon of whom he had entertained, or pretended to entertain, an Qpinion, which (if well 
grounded) muſt render him altogether unfit for that Situation, He has put into a Situation of great 
Power and Truſt in the Company's Service, the Chief Judge of a Court; the conſtant Aim of which 
he had repreſented to be that of Encroachment (if not worſe) on the Rights and Privileges of that 
Company; of whoſe Rights and Privileges he (Mr. Haſtings) was the natural Guardian and Truſtee. 


II. 


The Circumſtances in which this Arrangement was made, have next attracted the Attention of 
Your Committee. 72508 


The Governor General had publiſhed Orders, authorizing a Diſobedience to the Proceſs of the Su- 
preme Court; and ſupported theſe Orders by a Military Force. The Chief Juſtice perſevering in his 
Claims, iſſued Proceſs for ſeizing the Officers, who acted under the Directions of the Governor 
General, even in the Camp; and Attempts were more than once made to put this Proceſs in 
Execution. | | 

In this Situation, the Governor General applies to Parliament for his Indemnity, on Account of a 
Proceeding, in itſelf ſo highly criminal, and ſo extremely dangerous in the Example; juſtt- 
fying himſelf (as it might naturally be expected) on the abſolute Neceſſity of the Caſe ; owing 
to the violent Spirit of the Court, their ſyſtematic Scheme for extending Juriſdiction, and the 
dreadful Conſequences which might ariſe from the Diſcontent and Deſperation of the Natives, irritated 


beyond Patience by the intemperate Proceedings, in which the Chief Juſtice had taken ſo active a 


Part. In Support of that Aſſertion, together with many other Matters of Charge, he tranſmits Peti- 
tions of the Natives, heavily complaining of the Conduct of the Supreme Court. _ 
2 | e 
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The Chief Juſtice, in his Letter to the Secretary of State, on his Part complains of the 
violent Proceedings of the Governor General and Council ; whom he charges likewiſe with a ſ/ ſtematic 
and regular Deſign of overturning the Authority of the King's Commiſſion; aſſerting that the 
Charges againſt himſelf and the Court, were unfounded, ſo far as thoſe Charges had come 
to his Knowledge. He ſtates the Petition of the Natives, as not their true Senſe, but as a Re- 
preſentation obtained from them in the Manner in which Petitions for factious Purpoſes are 
obtained in England, but with this Difference, © chat the Petition againſt the Court, | the Supreme 
Court] was obtained under the Influence of Terror.” | 


He repreſents, in a Letter to Lord Weymouth, 26th March 1779, „ that Complaints with- 
« out being examined, found an eaſy Admittance on the Conſultations of the Governor General 
« and Council; they hoped they would form a Body of Accuſation, which would be taken for Proof, 
« and would at once overwhelm the Court. From the Eſtabliſhment to the preſent Period, it has 
« been attacked by Charges kept profoundly ſecret from the Judges.” In his Letter of the 20th of 
March 1780. He ſtates, „That from the univerſal Tenor of the Conduct of Government, from 
« the Anxiety with which Complaints againſt the Court are collected, and the Secrecy with 
which they are ſent to England; from no Appeal having been made on any Queſtion 
« of Juriſdiction, and no public Proſecution carried on againſt the Minifters of Juſtice, it 
appears to me to have been 4 concerted Plan, to enter every Repreſentation to the Prejudice 
of the Court or its Officers, Alently and ex parte on their Records, and not to let the Facts 
« which they contain, be brought to a Public Diſcuſſion, either here or at Home; by which they 
« hope that to prevail unexamined, by its Weight, as an heavy Body of Accuſation, which might be 
&« liable, on Examination, to be refuted and falſified.” | 


This Want of Communication of Charges had been frequently urged againſt any, even againſt a 


merely remedial, Proceeding in Parliament, by which the Character of the Chief Juſtice might be 


remotely and by Inference affected. 


Although the Want of Communication did not appeat to Your Committee a ſufficient Reafon 
againſt providing a Remedy by Regulation, for a proved Grievance, it always did appear to them 
highly blameable in the Governor General and Council, not to have made a regular Communication 
of their Complaints to the Judges ; which in this Jaſt Inſtance we do not find to have been done. 
The Britiſh [nhabitants pleaded Fear of the Reſentment of the Court, and as it ſhould ſeem, not wholly 
without Reaſon. But there was no Reaſon for ſuch Apprehenſion on the Part of the Governor Gene- 
ral and the Board, armed as they were with all the Powers of the State, and diſpoſed to uſe theſe 


Powers in their fulleſt Extent. 


Under theſe ſo heavy recriprocal Accuſations, the Parties were in the laſt Seſſion brought before a 


Committee of this Houle. On the Revival of the Enquiry in the preſent Seſſion, the Conduct of the 


Perſons making theſe Accuſations, became an early Object of Attention to Your Committee. Mr. 
Shakeſpeare, Chief of Dacca, was examined, His Evidence implies, that the Governor General and 
Chief Juſtice had for ſome Time forborne their mutual Viſits, but about the Time of the Arrange- 
ment for the Court of Sudder Adaulut, they were reconciled. Major Scott, private Secretary, Aid du 
Camp, and Agent to Mr, Haſtings, was alſo examined. He is more full and direct, as he is by his 
Situation better qualified to ſpeak to the Habits of the Parties. He informs Your Committee, that 
during the whole Time of fo violent a Conteſt, and when Accuſations of the moſt atrocious Kind were 


made againſt the Chief Juſtice, without Communication, he and his Accuſer lived in an unbroken 
Intercourſe, and on Terms of Intimacy and Friendſhip. = 


The Conduct of the Governor General and Council, in collecting, countenancing and tranfmitting 
Charges againſt the Court, which appears fo blameable to impartial Judges in England, was con- 
ſidered (as might be expected) in the very worſt Light by the Chief Juſtice, For ſo early as Auguſt 
1775, ſpeaking of himſelf and his Brethren, he ſays, * We cannot but conſider any Secret Animad- 
s ver{ions on our Conduct, as an indirect, and conſequently an illegal Interference with our Authority, 
© tending to weaken the Independency, without which it is impoſſible to adminiſter impartial Juſtice.” 
His Opinion of the Neceſſity of his Independence towards his performing the Duties of his Office, is cer- 
tainly juſt; and his Concern for whatever might ſeem even indire#ly to tend to weaken it, is, without 
Doubt, highly commendable. His Indignation againſt all Secret Accuſations, is natural and becom- 
ing; he appears a Man of the quickeſt Senſibility to ſiniſter Imputations, though not ſuch as he thinks 
will affect him before any competent Authority ; for in his Letter of 2oth January 1776, © He calls 
on the Humanity of the Secretary of State to excuſe him, labouring as he is, under the moſt ago- 
nixing Apprehenſions that. ſome Part of the foul Imputation on his Character will gain Credit among 
the Multitude,” whom he ſtates to be too apt to give ear to Calumny. Under the freſh Soreneſs of 
ſuch Feelings, and under ſuch heavy Charges, not made to the Multitude, but to Parliament, he 
takes an Office of Profit under the Authority, and tenable at the Pleaſure of the very Board, com- 
poſed of the very identical Perſons who had tranſmitted againſt him Accuſations, (which if innocent, 


he muſt ſuppoſe to be ill-grounded) and which by not being communicated, he muſt conſider as un- 
SEL, CoM, Rep. I. K fair 
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fair, if not treacherous, and deſerving of all the Epithets to which he had formerly given to“ Secret 
Animadverſion.“ 


It is remarkable, that whether he always continued in Friendſhip with Mr. Haſtings, as Major Scott 
affirms, or was reconciled after a Coolneſs, as Mr. Shakeſpeare ſuppoſes, that neither in the continued 
or on the renewed Friendſhip, any Stipulation with the Governor General appears to have been made 
by the Chief Juſtice, for furniſhing him or his Brethren with the Materials for a Defence to oppoſe 
to the uncommunicated Charges laid before Parliament againſt them, and againſt himſelf ; nor did 
Your Committee find that any further Complaint of want of Communication has been made againſt the 
Governor General and Council, nor any full Elucidation of the Matters in Diſpute been ſent, though 
Opportunities have occurred, 


Another Circumſtance is remarkable in this Tranſaction, and may lead to a Diſcovery of the Senſe 
which the Parties themſelves entertained of it. In the Year 1772, the preſent Governor General, 
with the then Council, had formed a Syſtem of Provincial Courts; in which, as has been already 
obſerved, the Court of Sudder Adaulut is the Chief. What Opinion the Governor General enter- 
tained of the Legality of this Inſtitution, will appear from his own Minute, with regard to their “ very 
Right of acting.“ He affirms, that © their Powers are only implied ;” and that Implication only 
„ on a Conſtruction of an Act of Parliament;” and that Conſtruction * doubiful,” and not only 
doubtful, but doubtful in the Extreme, © very douvifitt, ” which is s ſubſtantially the fame Thing, as 
in his Opinion having little or no legal Authority. 


If this was his Op inion of the lower, it muſt alſo, and for much ſtronger Reaſon, be his Opinion 
of the higher Parts bf the fame Syſtem—for it would be abſurd to ſuppote a lawful Court of Appeal 
from Courts, which in themſelves are fundamentally illegal. 


This being the Governor 6 Idea of the conſtructive and doubtful Nature of the original 
' Inſtitution, the giving it, by a further Conſtruction, a far larger Degree of Authority, mult have ap- 
peared an Aſſumption of Power (if poſſible) ſtill more doubtful; and 1n that Cale, it behoved the 
Governor General not to have made ſuch Diſpoſitions, until both the firit and laſt Doubts were re- 
moved by an Authority that could not be dubious. 


But Your Committee find, That no public Means of any Sort, either on the Part of Mr. Haſtings, 
or on the Part of the Chief Juſtice, were taken to remove thoſe Doubts, ſuppoſing the Meaſure ot 
ſuch Urgency as to require its Accompliſhment before Recourſe could be had to Great Britain, which 


Your Committee conceive it was not. In a Bufineſs of this Moment, which, if any Thing could be 


fo, was, by Eminence, a Matter of Law, for the firſt Time, no Law Opinions were taken on either Side. 
During the preceding Conteſts with the Supreme Court, the Council Board had been al} along aided 
by the Opinion of the Advocate General, though the Members were then entirely unanimous. Or 
ſeveral former Occaſions, they had even applied to the Advice of the Judges of the Supreme Court, 
though the Matters were not more intereſting, nor more involved in legal Difficulcies. 


The Chief Juſtice, on his Part, had been in the Practice of availing himſelf of the Aſſiſtance of his 
Brethren of the Bench. Here, for the firſt Time, the Communication between them was cut of; 
No Application was made by the Chief Juſtice to his Aſſociates 1 in the King's Commiſſion. 


4 his Law Arrangement, thus made without any Law Reference, is the more ſtriking, as, inſtead ©: 
the former Unanimity, the greateſt and ſtrongeſt Difference of Opinion had prevailed on this Point. 
It appears, that the Council were equally divided in Number, and the Queſtion was carried only by 
the Governor General's caſting Vote. In this Difſention, no Application was made to the old Law 
Reſort, though the Governor General had, a very little Time before, concurred in, if not been the 
Propoſer of, a Grant of a Salary of Three thouſand Pounds a Year, in Addition to the former Salary, 
which was of the ſame Amount, to the Advocate General tor his Aſſiſtance in Matters of Law. 


The Governor General, independently of his legal Difficulty, had no Doubt that this Meaſure 
would ſubject him to much Obloquy. The Chief Juſtice muſt be preſumed to know that he ſhould 
neceſſarily be involved in the ſame Ceuſures. It alſo appears in Evidence, that the Arrangement 
was, in Fact, odious to the Britiſh Inhabitants in general; and the Witneſſes are of Opinion, chat it 
muſt have proved diſpleaſing to the Famer Judges of the Supreme Court. 


No Way appears of accounting for this unprecedented Omiſſion on both Sides, but this; that the 
Patties were well convinced that their Doubts of the Legality of the Appointment (which they hati 
determined to carry into Execution, notwithſtanding the official Oppoſition and the Public Ouam) 
were more likely to be confirmed than removed by any Reference they could make, 
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III. 


The Grounds of Expedience on which this Court has been juſtified, are ſtated at large by Mt. 
Haſtings, in the Papers called “ Conſultations of the 29th of September 1780,” which are anſwered in 
other Papers by Mr. Wheler and Mr. Francis. Your Committee refer to theſe Papers in their Ap- 
pendix, Ne 4. obſerving, that the Objections made to this Appointment appear ſolid; and that they 
have received no Anſwer in any Minute of Mr. Haſtings, nor in any Writing produced to this Com- 
mittee; nor has Mr. Scott, Agent to the Governor General, verbally given any Solution to their Diffi- 
culties. Mr. Haſtings is ſaid, by himſelf and by Major Scott, to depend upon his good Intentions, and 
the Benefits to ariſe to the Company; which is an unſatisfactory and improper Mode of Defence, when 
Objections to the Conduct of a Perſon in Authority are Specific. 


In Addition to theſe unanſwered Objections, Your Committee obſerve, that the Two principal Cauſes | 
aſſigned for the Arrangement by Mr. Haſtings, through his Minute and his Agent, are, Firſt, The 
Harmony which is to prevail between the executive and judicial Powers; and Second, The preventing | 
of Suits before the Supreme Court againſt the Company, or againſt thoſe, whom it may be thought 
fit to ſupport at the Company's Expence, » 


To accompliſh a contingent Saving, a certain Expence is incurred of Eight thouſand Pounds a 
Year, beſides the Expences of the Eſtabliſhment, which are in all Probability very large. The addi- 
tional Salary voted to the Company's Advocate General, in Conſideration of his Advice and Aſſiſtance 
in Suits (Suits in this Arrangement ſuppoſed to be prevented in future) amount to Three thouſand 
Pounds annually. And Experience has abundantly ſhewn, that the Charges of Indian Eſtabliſhments 
have never been permitted to remain long on the Expence limited by their original Inſtitution, It 
is not ſtated what Fees of Office are or are not permitted to be taken, either by the Judge, or any 
inferior Officer, or by Practitioners in the Court. Such Fees are virtual Charges on the Revenue; 


and this Point ought to have been clearly ſettled before the Salaries were appointed. The Propriety 


of the Quantum allotted to each Office, muſt depend on the other Emoluments which each Officer is 
allowed to poſſeſs. 1 | 


a 8 
Neither is it at all clearly ſtated in what Manner any Saving can accrue, as the Supreme Court 
retains all its Claims; and a new Court is added, in which it does not appear, that Suits may not be 
commenced wherein the Company may be as much obliged to defend their Officers, as in any which 
have been commenced, or may be commenced hereafter, in the Supreme Court. 


With regard to the Second Ground of Expediency, namely, The Harmony between the Civil 
Adminiſtration and the Supreme Judicature, it is to be obſerved, that towards reconciling the Dif- 


ferences between them, neither of the Parties ſeem to have abandoned any Part of their Claims. 


Mr. Haftings had contended, that if the Claims of the Supreme Court ſhould prevail, the Govern- 
ment of the Country would be embarraſſed, the Revenue deſtroyed, and the Natives oppreſſed. On 
the other Hand, the Chief Juſtice maintained the Rights claimed by that Court, as of abſolute and in- 


diſpenſable Neceſſity towards obtaining its End in the Protection of the Natives. The Idea of 


eſtabliſhing Peace, upon the Ground of adverſe Claims thus fundamentally differing upon Principle, 
and which nothing even appear to reconcile but the lucrative Office given to the Chief Juſtice, can be 


maintained but upon Suppoſitions highly diſhonourable to the Public Juſtice, and to the executive 
Adminiſtration of Bengal. 


It is indeed obſervable, that the whole Scheme of Reaſoning, by Mr. Haſtings, proceeds upon a 
Suppolition, that in Subſtance and Effect the Chief Juſtice was the whole Court. As Mr. Haſt- 


ings well knows the State of the Country, and of that Court of Juſtice, the Ground of the Rea- 


ſoning cannot be wholly flighted, as it determines much concerning the Effect of the new Appoint- 


ment on the Welfare of the Native Inhabitants, as well as on the Utility of the Judicature eſtabliſhed 
under the Royal Charter. 5 . 


The State of Bengal under the Two Courts, namely, the Supreme Court, and the Court of Sudder 
Adaulut, conſtituted and filled as they now are, is conceived to be this: In the Court of Sudder 
Adaulot, the Natives, and a great Part of the Company's Servants, are ſubjected to the Diſcretion 
of Sir Elijah Impey. No Place is left in which to queſtion the Extent or the Exerciſe of his 
Power in the Sudder Adaulut, but the Supreme Court. But in the Supreme Court, the Complainant 
finds the Perſon againſt whom he complains, ſitting as the preſiding Judge. One and the ſame 


#4 


Man in his own Perſon poſſeſſes, and in Effect blocks up, all the Avenues to Juſtice, 


Againſt the Subject, and againſt the inferior Magiſtrate, this two-fold Authority is boundleſs and 
formidable; againſt the Perſons, moſt capable from their Situation of cauſing and countenancing 
Abuſe, it is feeble and precarious at the beſt; and in Truth, more likely to become the Inſtru- 
ment than the Controul of their Deſigns. By the Dependency of one Tribunal, both are rendered 


dependent; both are vitiated ; ſo far as a Place of great Power, Influence, and Patronage, with 
| 10 | 
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near Eight den Pounds a Year of Keds, held at the Pleaſure of the Giver, can be ſup. 
poſed to operate on Gratitude, Intereſt, and Fear. The Power of the Governor General over the 


whole royal and municipal Juſtice in Bengal, Bahar, and Oriſſa, 1s as abſolute and e 
ble, as both thoſe Branches of Juſtice are over the whole Kingdom of Bengal. 7 


* 


In that Situation the Governor General is 108 to do Things under the Name and Appearance 
of a legal Court, which he would not preſume to do in his own Perfon. The refractory to his Will 
may appear as Victims to the Law; and favoured Delinqueney may not appear as protected by the 
Hand of Power, but cleared by the Deciſion of a competent Judge. Other Eſtabliſhments have had 
fait and plauſible Beginnings, and have afterwards degenerated. But this ſets out abuſively in its 
fundamental Principle. And from what has already appeared to Your Committee, this Arrange- 
ment may be only preliminary to great and critical Changes ; undertaken, if not by this Time ex- 
ecured, on the whole Eſtabliſhment of Bengal; to the Effect of which Deſign, the Acquieſcence or 
renne of the Supreme Court, and the Subſervience of the new Inſtitution, may be eſſential. 


Iv. 


The Fourth General Head under which this Arrangement han been examined by Your Committee, 
is the legal Authority upon which it is ſuppoſed to be made. 


Your Committee are of Opinion, that no one Object requires the vigilant Attention of Parliament, 
more than the Power exerciſed of making new Courts of Juſtice in India. The Power by which 
new Courts of Law are made, is of the higheſt Form of Authority, and in its Nature, Legiſlative, 
But if theſe Courts are without Jury, where the Law and the Fact are in the ſame Hand; lf they 
are without Appeal, where there is no Reſort againſt Precipitancy, Error, or Corruption; if they 
are in a ſingle Perſon, where they are without Check or Aſſiſtance from co-ordinate Rank, or equal 
Underſtanding ; ; if they are not limited in the Quantity of Property to which they ſhall be compe- 
tent, but may decide in the greateſt Intereſts; the more dangerous it is to put the Power of con- 
terring ſuch Authority into ſubordinate Hands. Theſe Conſiderations, which apply with Weight in 
all Caſes, apply with far greater to Courts of Juſtice in a Country fo diſtant as India; and where 
Religion and Manners double the Diſtance, Bur ſo long as the Exerciſe of this Power is permitted 
in the preſent Hands, the greateſt Care ought to be uſed, that the Authority under which new Courts 
are eſtabliſhed, be clearly known, and clearly legal; and that the Powers Siren to them, be as 
definite as poſſible. 


Mr. Haſtings has not ſtated upon what Clauſe of the Act eg the Act of 1773) he made 
the very doubtful Conſtruction, by which he implied his Power of creating a Syſtem of Courts of 
Judicature, of which the Sudder Adaulut is Part. If the Authority under that Clauſe (whenever 
that Clauſe is certainly known) ſhall be found infirm, the whole Superſtructure fails. But upon 
whatever Principle of Legality the Court ſtood in its firſt Inſtitution, it is by no Means clear, that 
in the preſent Caſe theſe Principles are at all applicable. Its Powers are different; the Number of 
Judges is different ; the Deſcription from which the Judge 1s taken 1s different. 


It would be highly abſurd in Reaſoning, and highly dangerous in practice, to admit, That becauſe 
a Court was continued under the fame Appellation, though a total Change in its Syſtem had taken 
place, it might {till be juſtified upon the Legality of its firſt Appointment, If this Principle could 
be ſupported, the admitting a ſubordinate Legiſlature (for ſuch the Governor and Council is, if it be 
any Legiſlature at all) to make any one valid Regulation, would involve in it the Means of turning 
that One into any Regulation whatſoever; by which Means the Controul of the ſuperintending Power, 
neceſſary to reſtrain the Makers of Bye Laws within due Bounds, would be rendered totally nu- 


gatory. 


That the Court of Sudder Adaulut is different from the former Court of the ſame Name, and 
therefore for ſo much a new Court, is evident from Mr. Haſtings's Deſcription of it in his Minute. 


iſt, Becauſe the original Court ought to have been a Court of Appeals. By this ir muſt be un- 
derſtood to be a Court of Appeals only. For no new Court can have any Juriſdiction, but what it de- 
rives from the Words in its Conſtitution conveying Juriſdiction. But no Words, giving any other or 
further Powers than thoſe of Appeals, are found in the original Appointment; and therefore no ſuch 
Powers as thoſe contained in the Minute by Mr. Haſtings, can be valid under that Conſtitution, 


An Attempt to introduce a new Court, 8 the Pretence of filling up a judicial Office in an old 
one, is an Action highly reprehenſible; even ſuppoſing the Power of making a new Court to be 
clearly competent to the Parties claiming it. Yet this oblique Manner of exerciſing their Powers, 


is extremely faulty, as it tends to conceal from the ſuperintending Authority the true Nature and 7 
Extent of their Act, and as it prevents their conſidering it with that Attention with which an Inſtitu- 

tion with new Porvers | is examined, when they are ſtated as new, and are not ſuppoſed to be involved 
; in 


E ] 
in the Conſtruction of ſuch as have been long allowed. Had the Act been proper, the Manner of 
doing it is calculated to deceive. 


d. The Difference between the Number of Judges in the old and new Court, is material, The 
Old might have conſiſted (if the Members ſhould choole to attend) of the whole Council, who amount 
to Five; at the Time of the original Inſtitution it might have conſiſted of Twelve; it could not have 
added with fewer than Three of that Council. This Court is in a fngle Perſon. 


zd. But if that Court were not otherwiſe new, the total Alteration of the political Character and 
corporate;Deſcriptidn of the Judge, changes its Conſtitution, The original Court of Sudder Adaulut 


N — 
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had for its Judges, the Governor General and Council, in their public and corporate Capacity , they are 
Servants of the Company. The preſent Conſtitution ſuperledes ht corporate Body, and ſubſtitutes 
Sir Elijah Impey, Chief Juſtice of the Supreme Court, who is a Servant of the Crown, In all theſe 
reſpects (ſetting aſide the Conſideration of the Salary, which is new, and the attendant Eſtabliſhment, 
which are reſerved for another Place) the Court of Sudder Adaulut appears to Your Committee to be, 
in Effect and ſubſtantially, a New Court. 


* 


Your Committee does not deem it expedient, at the preſent Time, to report any decided Opinion 
on the abſolute Legality or Illegality of the original Inſtitution of that Syſtem of Courts of which the 
Court of Sudder Adaulut makes a Part. They conceive, that the Authorities under which, and the 
Capacities in which, Britiſh Subjects have exerciſed Authority in India, have been various at different 


Times, and not very eaſily reconcileable with each other at any Time; and that their legal Powers 


have in no Caſe been accurately defined; and that their Proceedings have not been inſpected and 
controlled with a proper Degree of Vigilance by any Superintendency 1n this Kingdom. Therefore; 
for the Sake of condemning an Arrangement, (which they conceive, for the above Reaſons, to be verb, 
and which, on Grounds of Laws lately paſſed, as well as upon the cleareſt prudential and political 
- Grounds, there may be found more than ſufficient Cauſe to annul) it might perhaps be in ſome De- 
gree dangerous to make a Declaration, which, by neceſſary Inference, might tend to ſhake the Va- 
© Hdity of thoſe Foundations, on which the whole Adminiſtration of the Country actually reſts, until 
Parliament has collected ſufficient Materials for making clear and definitive Proviſions upon that 
delicate Subject. | | 


But your Committee finding that the regulating Act of the 13th of His preſent Majeſty, Ch. 63. 
ſeems to be reſorted to by the Governor General, as furniſhing the Authority on which the Syſtem of 
Courts in 1772 {of which the Court of Sudder Adaulut is a Member) have been created; they have 
peruſed that Act, and attentively compared it with the late Proceedings of the Governor General and 
Council. It is not indeed perfectly clear to what Act he refers. But it is preſumed to be this. The 
Regulation eſtabliſhing the Provincial Courts, was made previous to the paſſing of the Act of 1773, 
and he mult (if he refers to this Act in Juſtification of that Eſtabliſhment) ſuppoſe it in ſome Way, 
rather to be ratified by the Statute, than made under its Authority. Without examining therefore, 
under what other legal Authority the Eſtabliſhment is or may be ſupported, Your Committee think it 
Proper thus early in the Seſſion, to lay before the Houſe, their Obſervations on the Powers given, or 
| ſuppoſed to be given, by the Statute of the 13th of the King, Ch. 63. that the Honſe may be enabled 
to diſcover whether the Powers given thereby, have been exerciſed according to} the Directions b:; 
which they are accompanied; and by a Review of the Powers themſelves, may be the better enabled 
to Judge what Alteration, Explanation or Amendment, may be thought neceſſary to the 
Ach itſelf. | | 


In this Act, Your Committee find Two principal Clauſes, giving Power to the Governor General 
and Council, namely, the 36th and the 7th Sections. Under theſe Two alone (as Your Committce 
apprehend} any Foundation for a legiſlative Authority can be found in that Act. 


Your Committee find, that in the 36th, there are Words conveying ſubordinate local legiſlative 
Powers, to make Bye Laws, with certain Reſtrictions and Limitations, viz. to make and iflue Rules, 
* Ordinances, and Regulations, for the good Order and Civil Government of the Company's Scttle- 
ments at Fort William, and other FaZories and Places ſubordinate, or to be ſubordinate thereto; 
provided they are juſt and reaſonable, and are not repugnant to the Laws of England.“ 


Thele are nearly the Terms and the Reſtrictions with which the Power of making Bye Laws, is 
granted to Bodies Politic, As to the Extent of this legiſlative Competence; if this Part of the A& 
+ 1s ſuppoſed to be as general as the Words, © Places ſubordinate or to be ſubordinate,” would imply, it 
ſieems to be a Power ſufficient for the Purpoſe, as it extends to make Ordinances to bind the whole 
Kingdoms of Bengal, Bahar, and Oriſſa; it therefore may extend to the Power of making even a new 
Court. Whether the new Court of Sudder Adaulut is made upon a Conſtruction of this Section, is 


unknown, as the Governor General's Minutes refer to no Part of the Act ſpecifically, nor indeed in a 
very diſtinct Manner to the particular Act. 


: Your Committee are given to underſtand, that this Power in this Section has been held in ehe gu. 
S. Com. Rey. I. 1 


prems 
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preme Court, and is commonly ſuppoſed in India, only to relate to certain minute Regulations of tlie 
Police, with regard to Calcutta and fome other Factories. If this ſhould be conſidered as the Senſe of 
Parliament in making the Clauſe, or if it ſhould be thought adviſable in future, to confine this 
Power within theſe Bounds, it is conceived that it will be neceſſary to employ much more determi. 

nate Words for that Purpole, as the Words of the Act, as they now ſtand, ſeem to convey a much 
larger Authority. Becauſe, if by the Words ſubordinate Factories, thoſe ſmall Pieces of Ground in- 
cloſed by ſlight Fortifications, which were formerly held under very ſcanty Grants of the Indian 
Princes, be underſtood, few of them are at all exiſting in this ancient State; and the Application of 
Ordinances and Regulations for the good Order of Civil Government of thoſe Places, ſeveral of 
which are little more than private Dwellings or Warehouſes, would be unworthy of the Gravity of a 
Law, or of a judicial Conſtruction., If Fa#ories be taken in a larger Senſe, and extend to all the 
Places in which the Company has Fa#ors, that is, Agents to buy and ſell, it comprehends ſeveral 
great Cities, and their adjacent Diſtricts ; and indeed, in one Way or other, almoſt, if not altogether, 
the whole Kingdoms of Bengal, Bahar, and Oriſſa, excepting in what relates to Calcutta. The 


Competence given in the Words. Forts, Factories, and Places ſubordinate, or to be ſubordi- 
© nate to,” either means this, or it means nothing. 


This Senſe gives a large Scope to the Legiſlative Competence of the Council; but it is utterly in- 
conſiſtent with the Opinion that prevails, of its being confined to the Encloſure of what was formerly 
called a Factory. . 


It is not impoſſible, in the unformed State in which the Britiſh Authority ſtood in Bengal at the | 


Time when this Act was under Conſideration, and during the Diſputes with the Company which then 
ſubliſted, that Parliament, on one Hand, was unwilling to leave the Council wholly without regula- 
ting Powers; and on the other, choſe to uſe the old Language of Acts of Parliament, concerning the 
Poſſeſſions of the Company, which were generally in Acts and Charters deſcribed by the Names of 
Forts and Factories, before the Acquiſition of ſuch large territorial Poſſeſſions as have been lately ac- 
quired. Parliament was probably deſirous to avoid any Thing which might lead to an Acknowledg- 
ment of a full Right in the Company to thoſe Poſſeſſions at large. They were alſo not diſpoſed to 
make any clear Declaration of what might amount, on the Part either of the Crown or of the Com- 
pany, to a direct and avowed Superſeding of the ancient Country Powers and Authorities. This 
doubtful State of Things produced an Ambiguity, viſible in other Inſtances as well as in this; and 
22 in this Inſtance, it will be certainly adviſable to remove, by Proviſions more explicit in a new 
3tatute, | | | 


* 


If the Formation of the Court of Sudder Adaulut for Sir Elijah Impey, was made in virtue cf 


any Authority derived from this Section of the Act of 1773, Your Committee obſerve, that the Direc- 
tions of that Act neceſſary to give Validity to the Ordinances of the Council, have been obſerved in 
no one Particular. _— | 


The Act provides, Firſt, That the Ordinance, Regulation, &c. ſhall not be valid, until it is “ duly 
e regiſtered and publiſhed in the Supreme Court, and with the Conſent and Approbation of the ſame.” 
Secondly, That ſuch Ordinance, Regulation, &c. “ ſhall be openly publiſhed, and a Copy of it 
&« affixed in ſome open and conſpicuous Part of the Court, where the Supreme Court is held.“ 
Thirdly, The Act provides an Appeal from the Regulations, &c, to His Majeſty in Council, © within 
Sixty Days from Publication, for any Perſon or Perſons in India; or for any Perſon or Perſons 7: 
% England, within Sixty Days from publiſhing them in England.” 


Theſe Directions were not obſerved in the Appointment of this Court. Firſt, The Ordinance ought 
to have been a formal Act or Inſtrument, ſuch as might be publiſhed and regiſtered, The preſent 
Arrangement was nothing more than a Minute of Council, (if regularly it was even that) never pub- 
liſhed in the Supreme Court, nor regiſtered, nor conſented to, or approved thereby ; and conſequently 
(fo far as it is grounded on this Claule) is without Queſtion invalid and illegal. —Secondly, Every Per- 
ſon in India and in England, has, under the Statute, an Iuleræſt in every new Regulation, and has a 
Remedy provided for him. This Omiſſion of Publication would wholly take away the Benefit of Ap- 
peal from all Britiſh Subjects, to whom the Act has expreſsly given it.—Thirdly, By the Act, theſe 
Ordinances are to be tranſmitted to a Secretary of State, and if not abrogated within Two Years from 
the making, &c. ſhall be valid. The Clauſe is expreſs for the Time which gives Validity; hut not for 
the Tranſmiſſion. This may ſeem a Defect in the Act; but, undoubtedly, the Senſe of the. Statute 
is, that every Ordinance ſhould be tranſmitted as ſpeedily as poſſible. When a Time is not limited in a 
Law, a Time convenient muſt be underſtood. Fifteen Months are paſt, ſince the Propoſition of this 


Court in Council, and upwards of Fourteen from the Acceptance of the Chief Juſtice, Many Mefſen- 


gers are arrived, and no Copy of the Ordinance (if any Ordinance at all was mage} is tranſmitted, The 
Two Years may expire before His Majeſty has the Notice of it, which the Act direQs ; and the Pre- 
rogative of the Crown, given by this Act to His Majeſty, may be thus defeated. : 9 


The other enabling Part of the Act of the 13th of the King, is contained in the 7th Section. In 
this Section, if the Letter is attended to, the Powers are large indeed. It is however, obſervable, 
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That ehe Britiſh Power in Bengal had ariſen from Con 


fied bythe Act. 


queſt, attended with fuch Conſequences, has happened 


transferred by Parliament, without Bounds, to the 


E 


that no one Term, appropriated in Charters or Acts of Parliament for enabling a Body Corporate to 
make Laws and Regulations, is found in that Section. Words proper for conveying the largeſt 
Powers of Adminiſtration are uſed ; not one for Legi/lation. 


The Claufe begins with the Words For the better Management, &c.” Then the following 
Words are uſed “ The whole civil and military Government of the faid Preſidency, and alſo the 
1 Ordering, Management, and Government of all the Territorial Revenues and Acquiſitions in the 
“ Kingdoms of Bengal, Bahar, and Orifſa.” Thefe Words are all Words of Adminiſtration, 


The Direction and Qualification of thefe Powers is as follows; © in like Manner to all Tntents and 
ce Purpoſes whatſoever, as the fame now are or at any Time heretofore might have been exerciſed by 
&« the Preſident and Council, or Select Committee, in thoſe Kingdoms,” 


Your Committee conceive, that no Power can be rendered legal by Reference to mere Actions, 
without any moral Qualification, and much leſs to the mere Poſſibilities of Action in any Perſon, To 
the Words © now are exerciſed, or might have exerciſed,” Conſtruction muſt, without Doubt, ſupply 
the Words lawfully otherwiſe every conceivable Abuſe might be not only ratified for the Time 
pait, but authorized in future, by an Act of Parliament conferring, in Effect, on the Governor 


General and Council, a Power of doing what they thought fit. 


Two Reaſons have been ſuggeſted for ſuppoſing this Power here authorized, to be unbounded, and 
therefore of courſe, to comprehend a legiſlative Capacity. Firſt, It has been ſuggeſted, that the 
Company has ſucceeded to the Authority of the Subadar of that Province, who was a Prince ex- 
erciſing arbitrary Powers, unlimited by any Law; and that whatever he had done, or might have 
done, that became the Rule of what the Preſident and Council might do.—In the Apprehenſion of 
Your Committee, ſuch a Rule, is to have no Rule; nor can it be ſuppoſed that Parliament did, or 
could intend to appoint the actual Conduct, much leſs the poſſible Exerciſe of Power, by a Maho- 
medan, arbitrary Uſurper (as the Subadar certainly was, if he affected to be an independent Sove- 


. reign) as a Standard of Legality for the Actions of Britiſh Subjects. If ſuch Powers do or can law- 


fully exift, they may in Time be uſed for the Purpoſes to which they were formerly applied by ſome 
of the Subadars of Bengal, Independence and Oppreſſion. It therefore becomes the more neceſſary, 
that Parliament ſhould ſuffer no Doubt to remain upon the true Extent of the Powers which are ſup- 
poſed to be given by Words ſo looſe and indefinite, as what Power has or might have been “ exerciſed.” 


Your Committee conceive, that it is a great Error to imagine, that the People of thoſe Countries 
lived without any fixed Law before the Britiſh Eſtabliſhment. The Mahomedans were ſubject to 
the Mahomedan Law, as it is found in the Book called Alcoran, and its authorized Interpreters; and 
all Perſons, trom the loweſt Slave to the moſt powerful Prince, was bound by it. Their Judges and 
Magiſtrates were alſo bound to obſerve, and to judge by, the Reije ul Mulk, or ancient Cuſtom and 
Uſages, or Common Law of the Country, where it was not abſolutely repugnant to the former. Cer- 
tain Perſons called Canongis, were appointed for the Aſcertainment of that Uſage; and to preſerve 
their Integrity and Independence, they held their Office for Life, by Patent immediately from the 
Superior Authority, and not from the Governors of the Province. A Breach of thoſe Laws would 
have formed a juſt Subject of Complaint and Puniſhment againſt any Mahomedan Governor. The 
Exorbitance of Power in Bengal, aroſe from the Want of Means of coercing the Mahomedan Governors, 
by Inſtitutions of Strength on the Part of the Subject, and from their Independence of the Supreme 
Power, never aſſerted as of Right, but for a long Time in fact exiſting. Acts of any Governor 


beyond the Laws, or contrary to them, were abuſive; and Acts of Abute can never be made the 
Standard of Legality, | | 


That a Body of Law exiſted for the Genth Inhabitants, is certain; and Mr. Haſtings has the Merit 
of bringing that to the View of the Public, by cauſing very material Abſtracts from it to be tranſlated. 


The Gentus have alſo their Profeſſors in that Science, who, as it appears in Evidence to Your Com- 


28 are Perſons highly revered by the Natives, on Account of their Learning and Integrity 


» 
bd . 


The. Second Reaſon for ſuppoſing the Act meant to ratify arbitrary Power in general Words, is, 
queſt; and that abſolute Conqueſt putting an 
the Governor General and Council exerciſed a Power, from 


End to all Laws, Rights, and Privileges, 
unlimited; and this is the Power alluded to in the above Suggeſtion, as rati- 


the Nature of the Caſe 


A Tour Committee find the Queſtion of the Rights derived from Conqueſt in the Abſtract, dark and 


arduous. Bur they are unwilling to believe, that Parliament ever intended to act upon a Suppo- 
ſition of the utter Extinction of all the original Laws and Rights of the Natives. If any ſuch Con. 
„it is not to be preſumed, that on = 
it in the Company, it would have beer 
Company's Servants.— If it veſted in the Public, i. 


* 
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Suppoſition that ſo formidable Power did thereby ve 
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is not to be ſuppoſed that Parliament ſhould part with the high Sovereign Members of ſuch a Power 
out of their own Hands. | | | 


But your Committee obſerve, that formally and in Style, the Company do not act as a Sovereign 
deriving a Title from abſolute and unconditional Conqueſt, whatever Right ſuch a Title may be ſup- 
poſed to confer. They have atcepted by Treaty, from the ancient ſovereign Power of that Country, 
a4 Patent, under which they act as Diian, or Adminiſtrator of Civil Juſtice and of the Revenues, 
By accepting that Office, they accepted the Duties inſeparable from it; which were undoubtedly to 
protect the People committed to their Charge, in all their Poſſeſſions, moveable and immoveable, 
and in all their Rights, religious and civil. The Acceptance of this Inſtrument was virtually a Con- 
vention entered into tn Favour of the Natives, then delivered over to the Government of Britiſh Sub- 
jects; who, as ſuch, are bound to be obedient to Acts of Parliament, wherever the Power of this 
Kingdom prevails, as Parliament will conſider itſelf as bound to obſerve the Conventions under which 
Rights are acquired to the Nation, or any Part of it. As this Office of Düan, was not only accepted 
but ſolicited, and ſolicited and accepted at the Head of victorious Armies, it became much the 
more binding; becauſe no Pretence could be made on the Part of the Britiſh Agents, that it was 
not an Act altogether voluntary. As therefore the Office of Ditan did not confer any boundleſs 
arbitrary Powers, when held under the ancient Sovereign, neither can it, when held under the Con- 
troul of another Sovereign; and it can never be a fair or ſafe Conſtruction of an Act of Parliament, 
to ſuppoſe that any general Words, conveying a Right to exerciſe Authority, were intended to convey 
a Power repugnant to the Compact implied in the Inftrument under which alone the Means of exer- 
ciſing any Authority at all have been acquired; a Compact by which many Millions of People have 
come under the Protection of this Kingdom. 


The indirect Authority which may arife from Influence over the native Magiſtrates in high Place, 
as it never can be eſtimated by any legal Standard, ſo it never could be the Object of the Act; ſo that 
the Preſident and Council never did, and the Governor General and Council never can, exerciſe as of 


| Right, thoſe unlimited, executive, judicial, and legiſlative Powers, which have been contended for un- 


der the Act of 1773. | | 


It would be the more miſchievous to admit this infinite Authority under the 7th Section of the 
Act of the 13th of the King, becauſe the Proviſions neceſſary to prevent Abuſe of Powers given 
in the goth Section of the ſame Act, do nor at all apply to the Powers given in this Part. 
There 1s the greater Room for concluding them not to be originally in any Degree legiſlative, becauſe 
it would be abſurd to ſuppoſe, that Parliament ſhould be ſo extremely ſedulous in its precautionary 
Proviſions againſt the Abuſe of petty Regulations of Police, exerciſed within a very narrow Circuit, 
whilſt it authorized without any Sort of Controul a boundleſs Exerciſe of legiſlative Power through- 
out the whole Extent of the Britiſh Poſſeſſions, preſent or future, in that Part of India. 


Your Committee obſerve, that if the Governor General and Council could be juſtified in the Ar- 
rangement, under the largeſt Conſtruction of theſe general Powers; yet it does not appear that they 
have conformed to the Directions neceſſary to give Validity to any of their Actions, when judged by 
that Statute; for in the next Section, that is, in the 8th, it is enacted as follows, „ That in all 
« Caſes whatſoever wherein any Difference of Opinion ſhall ariſe upon any Queſtion propoſed in any 
« Conſultation, the {aid Governor General and Council ſhall be bound and concluded by the Opinion 
and Deciſion of the Major Part of thoſe preſent,” | 


Your Committee find, that a Difference of Opinion did ariſe; and the Minute of this Appointment 
was handed about to the Houſes of the ſeveral Members, in what they call Circulation, but was never 
brought into the Council at all, and therefore never debated Face to Face, or decided by any Majority 
of the Perſons preſent. | # 1 N ; 


Mr. Francis being examined to this Point, admits this Mode of Proceeding to be againſt Law. But 
ſays, that in many Caſes, particularly when the Ships are on the Point of Departure for Europe, it is 


impoſſible, conſiſtently with the Nature of their Buſineſs, formed often of a great Number of minute 
Particulars, to have every Matter on which a Difference may ariſe, ſettled in Council as the Act directs. 


Your Committee are of Opinion, That the moſt dangerous Conſequences might ariſe from ſuffering 


the Council to obey or diſobey a poſitive Law, according to their Ideas of Convenience, But this 


Mode of tranſacting Buſineſs, contrary to the eſſential Nature of every Council, and of every delibe- 
rative Act, leads ſo directly to the Encouragement of dark Cabals, and of infidious Practices to ſe- 
duce the Opinions of Counſellors, that if it were not againſt the clear and expreſs Proviſions of an 
Act of Parliament, it muſt be conſidered, in itſelf, as wholly irregular and unjuſtifiable. 


It is poſſible that the Offence of acting in this Manner may admit of conſiderable Alleviation, from 
the Nature of the Buſineſs to be done. But ſo ſolemn an Act as the Eſtabliſnment of ſuch a Court, 
with ſuch immenſe Powers, can never be excuſed or palliated, by any Idea of Minuteneſs of Object, 
or of neceſſary Haſte in attaining it. oY 103 ebavotl tho”; | 


The 
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ne Houſe will probably find it adviſeable to limit the Directions of the Act of Parliament, fot 
RE i os rige the Council: to ſuch Things as are molt eſſential ; leaving others to be _ 
added at the Diſcretion of the Governor General and Council, By ſuch a Method, on the one Han , 
Buſineſs may not be obſtructed by uſeleſs F ormality; and on the other, a Stop may be put to that 
moſt dangerous Practice of occaſional Diſpenſation with Acts of Parliament; which at Firſt be. 
ginning probably in lighter Concerns, has already, in ſo ſhort 4 Time as ſince 1773, been extended 
to the higheſt Acts of legiſlative Authority. | 


Your Committee, having reflected on the Exerciſe of theſe high legiſlative Powers by the Governor 
General and Council, and weighed the Conveniencies and Inconveniencies on both Sides, recommend 
it to the ſerious Conſideration of the Houſe, if any ſuch Powers do by Law exiſt, whether thoſe, and 
others equally liable to Abuſe, ſhould be permitted to remain in thar Board, conſtituted as it is. 


The whole Body now acting as Legiſlator in Bengal, conſiſts, at moſt, but of Five Perſons ; 
upon Difference of Opinion, their Acts are but the Senſe of Three; by not unfrequent Abſences, 
Two may decide; and if but Iwo are preſent, which Is ſometimes the Caſe, the Firſt in Rank. 
having a Double Vote, the whole Power is virtually in One. The Arrangement tor Sir Elijah 
Impey was approved by Two only; and though formally it was the Act of the whole Four, in 
Subſtance was that of no larger Number. If to the Conſideration of the Smallneſs of Number, be 
added that of the Manner of collecting Opinions, in what is called Circulation, that is, without De- 
bate, Diſcuſſion, or perſonal Conference, this Power in theſe Hands, and ſo exerciſed, will appear in 
a Light truly ſerious. So ſmall a Body was probably never known to be veſted with legiſlative 
Powers, in a ſubordinate Capacity, under any Form of Government. Your Committee therefore 

recommend, whether it would not be proper, that no conſiderable Alteration ſhall be made by the 
Governor General and Council, or any Authority derived from them, in the Adminiſtration of the 
Public Affairs, whether in the Rules of Law, or in the Form of Judicial Inſtitutions, or in the Tenure 
of Landed Property, or in the Mode of collecting the Revenues, or in the Impoſition of new Taxes, 
or in the Creation of new Civil Offices, or in the Increaſe of Emoluments to thoſe already created 
(exceeding a ſmall Sum to be ſettled) without a Publication in the Supreme Court at Calcutta, of the 
ſpecific Inſtrument by which ſuch, Acts are intended to be done; which Inſtrument ſhall be tranſ- 
mitted to the Court of Directors, and ſhall not be of any Force or Effect until it be ſent back with 


ſuch Alterations and Amendments as ſhall ſeem neceſſary by a General Court of the Eaſt India Com- 
pany, and by His Majeſty in Council, 


The Source of many Grievances and many Corruptions, lies in the bold Licence of the Company's 
Servants, in ſhaking ancient Eſtabliſhments, in lightly adopting new Projects, which give Place to 
others, when the irregular Motives which originally created them, appear to require their Deſtruction. 
The Powers thus to be reſtrained, Your Committee conceive not to be among the political Powers 
which require an immediate Proceeding on the Spot; and perhaps more Advantage is derived from 
Delay im the Execution of new Projects, and in the Grant of new Emoluments, than Miſchief is to 
be apprehended from holding any of them under a very long Deliberation. Experience has ſhewn, 
that It is more adviſeable to have the Principles of thoſe Regulations well diſcuſſed, before they are 
adopted, than to take the Means of Remedy after they are made and fully executed. 


3ſt, Becauſe if the Proviſions concerning Regulation, as they ſtand in the Act of 1973, were to 
be applied to them, the Power given to the King and Council is only to annul in toto, and not to 
modify or correct. By which Omiſſion, an Ordinance, evil in many Reſpects, may be ſuffered to 
remain, upon account of ſome plauſible, or really good Part, which it is not adviſeable to change; 
and it is not difficult to conſtruct in this Manner the moſt exceptionable Regulations. | 


2dly, Becauſe bad Regulations being very frequently made for bad Purpoſes, which are for the 
moſt Part temporary and perſonal, all the Ends of ſuch a Regulation are anſwered, and moſt of 
ts Miſchiefs produced, before it can be annulled by any Authority in this Kingdom, 


3dly, The annulling the Regulation, if it operates retroſpectively, may dangerouſly alter the 
Condition of Individuals, who may derive Titles under it, If only proſpective, it leaves Indi- 


viduals the Mortification of having ſuffered under an Ordinance, which the ultimate Authority has 
conſidered as unfit to be made. | | I 


Athly, The Act of the 13th of the King is only enabling, that is, to make Regulations; but not 
directory, with re 


6 gard to what ſhall or ſhall not be the proper Subject of this Power; by which Defect; 
whether through Inadvertence or Deſign, it is to be feared that many Things have been done as 
my of Adminiſtration, which were in Reality Acts of Regulation; and thereby the Proviſions in 
t 


e Act, to prevent Abuſe in making Ordinances and Regulations, have been entirely fruſtrated, 


Sthly, The Inconvenience from their Aſſumption of this Legiſlative Power, exerciſed under the 
Form and Manner of an A& of Adminiſtration ? 


, ſtrongly appeared in the Caſe now before Your 
3 | 125 1 25 the Diſputes between the Supreme Court and the Council General were under 
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the Conſideration of Parliament, the Council has undertaken, by an Act of its own, to appoint a'Court 
upon Principles totally different from thoſe Slag ag in the Act of Parliament. It is not difficult 


to diſcern the Confuſion into which ſuch a Power, ſo exercifed, muſt involve all Authorities from the 
higheſt to the loweſt. | 

The Governor General and Council, from their local and official Situation, are very fit to ſuggeſt, 
but very unfit, for many Reaſons, to be the ſole Makers of Laws and Regulations, or Diſpoſers of 
Revenues to the private Emolument of any Perſon. | 


Your Committee having obſerved, as they conceive, fully on the Nature of the Powers claimed 
or aſſumed by the Governor General and Council, and on the Authority from which they are ſup- 
poſed to originate, and having ſuggeſted their Ideas of Correctives and Directions to that Au. 
thority, proceed to take into Conſideration how far the Office given under that Authority to Sir 


Elijah Impey, may be affected by the Salary annexed; and how far the Legality of the Proceeding 


may be juſtified, under the Act of the 13th of the King. 


In the Act of the 13th of the King, Your Committee find that the Salaries of the Judges are qua- 
lified by the Deſcription of “ certain and eſtabliſhed ;” and the Governor General and Council, and 
the Judges of the Supreme Court, are forbidden to receive, over and above thoſe Salaries, © any Pre- 
« ſent, Gift, Gratuity, or Reward.” The Salaries of the Judges, and the Governor General and 
Council, are further declared to be“ in Lieu of all Fees of Office, Perquiſites, Emoluments, or Ad- 


* vantages whatſoever.” In conſequence, they are forbidden to take them in any Manner, or on any 


Account or Pretence whatſoever, The ſame Principle is laid down in the Charter of Juſtice, ſo far as 
it regards the Judges, with a Reference to the Act. 


The Act, it is true, does not in expreſs Words and ſpecifically prohibit either the Judges or the 
Governor General and Council from receiving the ſame Emoluments, which are forbidden in ge- 
neral Terms, in the Way of Salary for the Execution of other Offices: but Your Committee are of 
Opinion, that the Judges, or the Governor General and Members of the Council General, in taking 
ſuch additional Profits, under Colour of other Offices, act clearly againſt the Spirit of the Statute, 


and fruſtrate the good Purpoſes of the Legiſlature in appointing fixed Salaries to their ſeveral Offices. 


The Words of the Act which prohibit the taking of further Emoluments, are no ſtronger where they 
relate to the Council, than where they relate to the Judges; and the Prohibition to both is ſometimes 


combined together in the ſame Clauſe, The Chief Juſtice, by his Acceptance of this Employment 


and Salary, has given an Opinion, and an Example, under which the Members of the Council may 


diſtribute among one another, as many of the Offices of their Eſtabliſhment as they think fit, and 


may annex to all thoſe Offices ſuch Salaries as are agreeable to their Deſires. It is not neceſſary 
to point out the Door which this Practice lays open to Avarice, Rapacity, and Monopoly, and how 
it tends to render the Governor General and Council the Rivals and Competitors of the junior Ser- 


vants, whom it is their Duty to protect, and to forward according to their Deſerts, 


If the Duties of the Supreme Court are light and trivial, an Eſtabliſhment of ſo little Utility, and fo 
vaſt an Expence, ought to be abrogated: If the additional Offices have a Duty, they interfere with 
the Duties of the Court: If they have no Duty, their Exiſtence is an Abuſe. It does not appear, 
that the Salaries of the Judges have been ſettled upon narrow and illiberal Principles. If they ſhall 
be found inſufficient, they ought to be encreated by Parliament; but the Judges ought not to be 
permitted to make them up, by oblique Means, to the Standard of their own Deſires. For this 
indefinite Capacity of taking Emoluments, not only renders the Judges dependent through the 
Offices, which they have actually obtained; but through thoſe, which they may even afterwards 
with to obtain, and leaves no Bound to Influence. Thus the Dependence of the Judges on the 
Crown, which appoints them, is limited, and cannot be encreaſed but by Act of Parliament ;— 
their Dependence on the Company, or rather the Company's Servants, is infinite ; as the Salaries to 
their new Offices may be raiſed, and the Offices themſelves multiplied without any Limit. 


The Chief Juſtice ſeemed formerly to have entertained Ideas of the Independence of the King's 
Judges, and of the Limitation of their Views to the Salaries of their Office under the Crown, very 
different from thoſe under which he accepted an Office and a Jarge Salary during the Pleaſure of 


certain of the Company's Servants, and with an Obligation to yield Obedience to all their preſent 


and ſuture Regulations. In a Letter written to the Court of Directors, ſigned by him and the other 


Judges, and dated the 14th of September 1976, he expreſſes no ſmall Uneaſineſs on ſage Orders 
t 


given by the Court of Directors, which prevented the eaſy Remittance of the Whole of the Savings 


from the Judges Salaries, at the juſt Value in England; and ſtating, that the Governor General and 
Council had been in that Point as liberal as he could expect. He adds, © But had they been ſtill 
« more fo, we again ſubmit to your honourable Board the Impropriety of its being left to the Dil- 
ce cretion of your. Government here, whether the Members of a Court of Juſtice ſhall or ſhall not 
« have the Enjoyment in England of ſuch Savings, as they are able to make in Bengal. The Influence 
„ <obich it tends to create, and its Conſequences, are of a Nature ſo degrading to the King's Judges, and 

| | «© may 


* 


conſequence of it, One of theſe Two 
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4 « may be ſo ſubverſive of Juſtice, that we hoped the leaſt Surmiſe of it would be ſufficient to procure an 
FT effectual Redreſs againſt it.“ | | 


He was ſo very delicate and ſcrupulous, that the mere mercantile Accommodation of a Remittances 


| ; : f it, which he ſupp2>icd had a Ten- 
and tl Iv from the Savings of the Salary appointed by Parliament, whic PP | 
0 e ene the Company's Servants, was ſo uneaſy to him, that the whole Letter 


i and and Remonſtrance of Right on the Subject. In Addition to the above Rea- 
* 1 at large, he 8 the Juſtice of his Demand, by laying open os 
Opinion with regard to the Limitation of the Views of the Judges, and their Difference in e 
Reſpect, from the Company's Servants ;—* Some of them (the Company's Servants) are paar 
« on you for Offices, which they hold in Poſſeſſion or Reverſion, or for other Emoluments granted 
« and revokable by you, which may give reaſonable ExpeFations of the like to the reſh, We have 
« nothing more to depend on than our Salaries. We muſt be obliged to inſiſt on our Rights. 
« We can have no Means of acquiring Property, other than eur Salaries ; we therefore can remit 
&« only our Savings out of them. We hold no other Offices, we receive nc other Emolument from 


"Bs you,” Theſe were, at that Time, the Sentiments of the Chief Juſtice, expreſſing in a clear Lan- | 


guage a ſound Opinion, N 


Your Committee, agreeing with the Sentiments againſt the Practice of the Chief Juſtice, are de- 
cidedly of Opinion, that nothing can prevent the Supreme Court from becoming a Grievance of 
the heavieſt Kind, inſtead of a real Benefit to the native Inhabitants, but the keeping of the Judges 


in a State of abſolute Separation from; and entire Independence, directly and indirectly, of the Com- 
pany's Servants. „„ | 


The next Matter which Your Committee recommends to the Conſideration of the Houſe, is the 
Tendency of this Tranſaction to the Benefit or Prejudice of the Natives of India, and the Security 
and Advantage of Britiſh Government in that Part of the World, And here Your Committee have 
the Satisfaction to find, in the Courſe of their Examination, that theſe Intereſts are, in Effect, one 
and the ſame. There is nothing which can ſtrengthen the juſt Authority of Great Britain in India, 
which does not nearly, if nor altogether, in the ſame Proportion, tend to the Relief of the Peo le; 
and nothing, which renders thoſe, who exerciſe the ſubordinate Truſts of Power, leſs reſponſible, or 
leſs obedient to the Government from whence that Power 1s derived (whether this be effected by 


Compromiſe, Cabal, Connivance, or Connection, either there or here) which does not tend to depreſs 


the Minds, and deſtroy the Proſperity, of the Natives, 


The manifeſt Tendency of this Tranſaction, in all its Views, is, © to render Complaint to the So- 
« vereign Power of the State unſafe and ineffectual.” | 


This Refort to an higher Power, of great Conſequence ih all Civil Society, is the only Reſource 
of a People, unfurniſhed with independent Privileges, or Means of popular Controul upon its Magi- 
ſtrates, Whatever, therefore, tends to make the Reſort to this Protection a Matter of Difficulty 
and Danger, goes to the direct Deſtruction of the Natives of India. 


Theſe Natives had been encouraged by the ſupreme executive Powers of the Country, to complain 
of the Supreme Court of Judicature ; and not only to complain, but they were authorized, and even 
actually called upon, to reſiſt the Proceſs of that Court, as highly injurious to Government itſelf. 
They had ſcarcely ſent off the Complaint, when they beheld the principal ating Perſon in that Govern- 
ment, delivering them up to the arbitrary Diſcretion of the principal acting Perſon in that Court. 


On the other Hand, thoſe of the Natives, who had given Credit to Sir Elijah Impey's frequent De- 
clarations, that the Supreme Court was inſtituted for their Protection againſt the powerful Servants of 
the Company, and had, on that Ground, acted ſo as to incur the Diſi pleaſure of the Governor General, 
now fee the Firſt Judge of that Court accept a great judicial Office from the Hands of the chief Ser- 
vant of the Company, and thereby becoming dependent upon thoſe, againſt whom the Natives were 
taught to believe he was intended, on their Part, as an uninfluenced and a powerful Controul. 


2. This Arrangement has 


alſo an evil Aſpect on the Authority and Credit of the Supreme Court. 
The younger 


Judges muſt feel themſelves abandoned by their Chief; and, it is to be feared, that in 
f et Events will happen; either that they will neglect their Functions 

in Deſpair, and thus the Court will become (if already it has not become) an uſeleſs Incumbrance on 
the Revenues of Bengal; or, what would be worſe, that theſe Judges, taught by the ſucceſsful Ex- 
ample of their Chief, may, by the Renewal of a vexatious Exertion of their remaining Powers, put 


themſelves into a Poſture of compounding the Diſputes between the Government and the Court, by 
obtaining lucrative Employments for themſelves. 


Its ill Effect on the Practitioners in that Court muſt alſo be conſiderable. The Chief Juſtice had 


jy rin tranſmitted x Complaint, on the Part of the Attornies of Calcutta, repreſenting the Loſs, 
ich the 


e muſt inevitably ſuffer, by the Reduction of Buſineſs in that Court, as very grievous, He 
ſtated that Buſineſs as then reduced by One Third, and he declared his Apprehenſions of its ſhortly 
3 7 
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being reduced to little or nothing. Major Scott has eſtabliſhed the Sagacity of his Predictions, and 

informed this Committee, that ſeveral of the Practitioners in that Court were obliged to abandon thei, 
Profeſſion, and to betake themſelves to a military Life. If this had been foreſeen, or had happened 
from the Ceſſation. of a litigious Spirit, the Complaint would have been indecent ; but if from the to. 
tal Lofs of the Authority of a neceſſary Court, the Perſon who made the Complaint ought not, b 


any Act of his, to have contributed to a Loſs, which, in its Conſequences, involved the Ruin of those 


whom he affected, and whom it was his Duty, as far as Reaſon and Juſtice went, to take under his 


particular Protection. 


3. Thoſe Members of the Council, who had engaged in ſtrong Meaſures, in Concurrence with 


their Principal, and had been in the fame Manner abandoned, and their Adverſary placed by their 


Aſſociate in an Office of the greateſt Power and Emolument, may as probably become fearful or 


indifferent in aſſerting the Rights of the Company in future; or may take the Turn of compounding 12 


their Duties, according to the Mode eſtabliſhed. 


With regard to the Provincial Courts now ſubmitted to Sir Elijah Impey's Controul, his Opinion 
of them is, that © they are planned on wiſe Principles, but ſo perverted in their Execution, as to be 
ce the greateſt Inſtruments of Oppreſſion which the miſerable Inhabitants of the Country labour under.” 
As thoſe Courts, ſo ſtated to be abuſed, and at that very Time abuſed, are in the Hands of the 
ſubordinate Servants of the Company, and this Opinion, if not always perfectly known to Mr. 
Haſtings, mult of Neceſſity become Public; Mr. Haſtings muſt appear, either to have placed at the 
Head of thefe Courts Servants fo ill-diſpoſed, that no mere Power of Reviſion could ſufficiently guard 
againſt their evil Practices; or, if he thought them innocent, muſt have placed over them their Accuſer as 
their Judge, and one, who, even to juſtify his own unretracted Charge, would naturally be an harſh Cenſor 
of all their Actions, and a prejudiced Re-hearer of all their Judgments. . The Company's Servants 
will not appear, in this Tranſaction, to be either juſtly coerced, or kindly protected, by Mr. Haſtings. 
The reſpectful Subordination, ſo neceſſary to this Service, muſt be greatly impaired, * 


4. The Britiſh Inhabitants, who, concurring with the Governor General, were of Opinion that the 
Chief Juſtice had made an exceſſive Uſe of his Power in the Supreme Court, ſee him now inveſted 
by their Governor and Fellow Complainant with new and far greater Powers than thoſe which the 
had ſtated him to Parliament as having abuſed, It appears in Evidence, that they are much diſcon- 
rented with this Arrangement; and it is impoſſible that it ſhould not operate as a great Diſcourage- 
ment to any Exertion of theirs, either in their own Favour, or in that of others. 


And Your Committee are of Opinion, That the Protection of Britiſh Subjects, thus deſerted in 
their Complaints, is no trivial Matter, as, on Account of the comparative Smallneſs of their Numbers, 
it might appear; for it is through the Means of the Humanity, Courage, and Fidelity of thoſe Britiſh 
Subjects, eſpecially through the Courage and Fidelity of thoſe who profeſs the Law as Counſel or At- 
tornies, that a Complaint of the Natives can come before any Power in, Great Britain, capable of 


affording Redreſs to their Grievances. 


The Caſe of Mr. North Naytor, Attorney to the Company, is of itſelf ſufficient to render all ſuch 
Complaints, in future, an Affair of the extremeſt Hazard. Mr. Naylor, who appears to have been a 
Perſon of conſiderable Induſtry and Abilities, was employed by the Governor General and Council to 


defend that Board, and ſome Perſons of Diſtinction amongſt the Natives, againſt the late Suits in the 


Supreme Court. The Supreme Court attached Mr. Naylor for a Contempt, on Account of ſome 


Steps he had taken, under the Direction, and in Favour of, his Clients; and on his Refuſal to anſwer 


a Series of Interrogatories (in which Refuſal he was ſupported by his Clients) he was detained in the 
Common Gaol of Calcutta, a miſerable and peſtilential Place, upwards of a Month. For theſe In- 


terrogatories, which Your Committee conceive to be in many Parts wholly unjuſtifiable, they refer to 


their Report of laſt Seſſion, and to the Coſſijurah Appendix to that Report, N* 23. 


Mr. Naylor, who was in no good State of Health at the Time of this rigorous Impriſonment, and 


| having had, during its Continuance, ſome Family Misfortunes, died ſoon after his Releaſe upon Bail; 


his Death being, in all Probability, haſtened, if not cauſed, by his Sufferings under Confineinent. 
The Council, indeed, conſidered, that whatever the final Judgment of the Court might be, Mr. 
Naylor could not, after his ſuffering Impriſonment, and the Diſgrace he had undergone, ſerve the 
Company any longer as Commiſſioner of Law Suits, and Attorney on Record; therefore conferred 
on him, as fome Retribution, the Place of Regiſter of the Court of Sudder Dewannee Adaulut, which 
they then revived, with a Salary equal to that of his other Offices. Whether that Place could be a 
full Compenfation for the whole of his Loſſes, does not appear: He did not live to mcke the Expe- 
riment: For his Impriſonment and Diſgrace, it was none. r 


The Governor General and Council, inſtead of effectually purſuing their Complaint to obtain Repa- 
ration for Mr. Naylor's Character, and Juſtice for his Sufferings, in Effect have paſſed Judgment both 
on Mr. Naylor's Conduct and their own, by rewarding the Author of Mr. Naylor's Suffc rings, and the 
Object of their own Accuſation. Nothing has been done towards obtaining any Security for thoſe, 
who might venture hereafter to ſerve the Company in their Law Affairs; the whole Tranſaction 
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leaving a memorable Example to Natives, to Britiſh Subjects, and to Practitioners in the Courts, to 


| from afferting any. public or private Right in Courſe of Engliſh Law ; ſince a Perſon, 
e that Law, acting under the higheſt Powers of that Country, had ſuffered fo grievouſly 
it may be even to Death) for ſupporting a Cauſe of the Natives, patronized by Government. 


Your Committee, conſidering the Safety of Complaint as the Foundation of all Redreſs to 
Grievances, find themſelves indiſpenſably obliged to call the ſerious Attention of the Houle to the 
Caſe referred to in their Report of laſt Seſſion, p. 59 ; namely, the Caſe of the Rajah Nundcomar. 


A Native of the higheſt Rank, and of an Order reputed ſacred throughout India, was capitally 
executed in the City of Calcutta, with Circumſtances the moſt ſhocking to the Prejudices of that 
People, and which conveyed, according to thoſe Prejudices, the Idea of Offence and Inſult to all 
Claſſes of Men. The Crime, for-which this Native was thus executed, namely, that of Forgery, 1s 
not capital by the Laws of that Country ; though, by a Statute made within this Century, it has been 
made ſo in England. The criminal Fact alleged was at that Time, and had long been, in a Courſe 
of Examination in a Civil Suit, the Event of which was to be decided by the Authenticity of the In- 
ſtrument ſaid to have been forged. In ſo extraordinary a Caſe, the Execution of the Sentence might 
and ought to have been reſpited, until His Majeſty's Pleaſure ſhould be known. The Omiſſion of 
ſuch Reſpite is the more to be noticed, becauſe the Chief Juſtice, in his Letter to the Earl of Roch- 
ford, of the 25th of March 1775, complains, that “ he had always felt great Inconveniencies from 
« being obliged to inflict upon Offenders the ſame Puniſhments which are inflicted in England for the 
« ſame Offences.” His Firſt Inſtance is in the Application of the Law of capital Puniſhments, 
He certainly had 1t in his Power to reſpite the Sentence. ; 


The Circumſtance, which brings this Omiſſion Home to the Point at preſent under the Obſervation 
of Your Committee, is this; that the Rajah, thus denied a Reſpite, was, at the very Time of his 
Apprehenſion, under the Protection of the Council, in the Midſt of his Evidence againſt Mr. 
Haſtings, the Governor General, on a Charge of Peculation and Abule of his Office, in taking Money 
from the Natives. _ | 


Your Committee has received it in Evidence, that this Trial and Execution was looked upon by 
many of the Natives as political ; nor does the Committee conceive it poſſible, that, combining all 
the Circumſtances together, they ſhould look upon it in the Light of a common judicial Proceeding ; 
but muſt regard it as a political Meaſure, the Tendency of which 1s, to make rhe Natives feel the ex- 
treme Hazard of accuſing, or even giving Evidence of corrupt Practices againſt any Biitiſh Subject 
in Station, even though ſupported by other Britiſh Subjects of equal Rank and Authority. It will be 
rather a Mockery, than a Relief to the Natives, to ſee Channels of Juſtice opened to them, at their 
great Charge, both in the Inſtitution and in the Uſe, and then Appeals, ſtill more expenſive, carefully 
provided for them, when, at the ſame Time, Practices are countenanced, which render the Reſort to 


as Remedies far more dangerous than a patient Endurance of Oppreſſion, under which they may 
abour. | | 


Your Committee find, from their Enquiry, that the Natives, who are Men of Buſineſs, and who 
have Truſt, or ſctk to be in Truſt with Europeans, are, by Habit and Education, reſerved and timid, 
patient and dillembling, not diſpoſed publicly to complain of Abuſe, or openly to reſent Injury; and 
much leſs to bring to Light any Fraud, Extortion, or Peculation ; and that, though litigious with their 
Equals, they are diſpoſed to ſeek Refuge againſt the Abuſes of Station, rather in low Intrigues, and 
the miſerable Arts and Subterfuges of Servitude, than in a manly Aſſertion of their Rights, before 
an Authority enabled by Power, and bound by Duty, to relieve them. It is much to be appre- 
hended, that they may find it more eligible to compound with the Rapacity of the Officer next above 
them, than to involve themſelves in a doubtful, intricate, and diſtant Courſe of Redreſs, which, 
calling in new Powers, leſs underſtood, and as expenſive as the Firſt were rapacious, will only ſerve 
to vary and to aggravate their Vexations, rendering, in the End, the Purſuit of Remedy for ſome 
partial Grievance, the Means of their total Ruin. Others, ſeeing no Redreſs obtainable by fair and 
legal Courſes, will ſecure Protection and Profit by becoming Inftruments in the Oppreſſions of their 
Fellow Citizens; and it is to be apprehended, that it will inevitably grow into a Principle both of 
falle Honour and real Policy, in Perſons engaged in theſe criminal Truſts, to conceal every Act of 
Extortion, to which they are bound to {ubmit, as well as every Corruption and Oppreſſion, in which 
they are concerned. The Natives will be thus confirmed in all their evil Habits; and the Eu— 
ropeans, by being brought themſelves into the ſame Condition, which produced thoſe Habits in 
others, inſtead of improving the Natives by the Boldneſs and Openneſs of European Manners, will 
25 be led gradually into the Refinement, Myſtery, Diſſimulation, and Prevarication of Indian 
CY and Gomaſtahs, By this Means, ſuch an Obſcurity and Confuſion will be ſpread (and is in- 

ed already growing) over all the Tranſactions of that Country, that no Sagacity will be able to pe- 
netrate into Abuſes, nor any Power be ſufficient to convict them. - - 


SEL, Com, Rep, I. N Theſe 
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Theſe Miſchiefs being the direct Reſult of the late Tranſactions at Calcutta, in which the leading 
Perſons have mutually abandoned their Principles, their Aſſociates, and their Dependents, all Truſt 


in any Branch of Government is diſſolved; and it is the Opinion of this Committee, that, if an 


effectual Proceeding be not ſpeedily adopted by the Houſe, and perſevered in with a Conſtancy equal 
to that with which ſome Perſons in Bengal have perſevered in their Practices, Parliament has re. 
ceived the laſt Complaint of Grievance from India. 85 


The Manner in which Intelligence of Proceedings in India is communicated to Europe, comes 
under the laſt general Head of the preſent Report. Your Committee are of Opinion, that the Go: 
vernor General and Council (and Judges, where they are concerned) ſhould be compelled to an inge- 
nuous and candid Statement of the Caſe, on which any propoſed Regulation is to be made; and 
that they ſhould be obliged to expoſe the Whole of their Deſign together, in One Piece; without 
which, it will be impoſſible to form a true Judgment on its Merits. The Mode of Tranſmiſſion, in 
the preſent Caſe, has been found ſo extremely improper, that, if a more clear and ingenuous Me- 
thod of Communication is not ſecured, all Plans of Reformation in India muſt be defeated. 


In the Firſt Propoſition of Sir Elijah Impey's Office to the Members of Council, no Mention was 
made, or even hinted at, of any Salary. On that State, it was carried in the Conſultation z in that 
State it was accepted by Sir Elijah Impey ; and in that State (fo far as the private Diſpatch brought 
by Mr. Shakeſpeare, wha arrived on or before the 2d of July laſt, gave any Account of the Pro- 
ceedings) it was at firſt tranſmitted to Great Britain. ; 5 


The Firſt Diſpatch which arrived in England, was not directed to the Court of Directors; but 
came from the Governor General, as a private Communication to the Chairman of the Eaſt India 
Company. The Chairman cauſed it to be privately communicated to Perſons in high Office very 
ſoon after its Arrival; but held it back from the Court of Directors, as not being regularly authen- 


ticated, until the 24th of October, although he had laid before them other Papers, of not greater 
formal Authenticity, and which had been received by the very ſame Conveyance. | 


Whether the Arrival of the private Diſpatch brought by Mr. Shakeſpeare, ſo long before that ad- 


dreſſed to the Court of Directors (the Two having been ſent in Ships which ſailed at the ſame Time) 


was in conſequence of Orders to purſue the Means fitteſt for giving the private Diſpatch the Start of 
the public, or has happened by mere Accident, Your Committee cannot determine; but they think 


_ themſelves obliged to point it out in this Place. 


In India, the Scheme having proceeded thus far, and the Governor General having firſt ſecured 


the main Queſtion for the Appointment, in due Time propoſes the Salary; but, on the Proſpect of 
Oppoſition from Mr. Wheler and Mr. Francis, Sir Eyre Coote being abſent, the Matter is ſuffered 
to lie dormant: Mr. Francis being departed, and Mr. Wheler left unſupported, the Propoſal of the 


Salary was, as Your Committee have Reaſon to believe, from undoubted Evidence, renewed, and of 


courſe carried. 


The Eſtabliſhment of the Salary was. made on the 6th of January, and Mr. Scott departed with 


Diſpatches to the Company from Mr. Haſtings, and with his Powers as Agent, to defend his Pro- 


ceedings, on the gth of the ſame Month; but no public official Account of that Salary has been 
tranſmitted, or at leaſt laid before the Directors; though they have ſo little Reaſon to doubt the 
Fact, that they have ſtated it as a Part of the Caſe laid before Caunſel, 


firſt in the Shape of private Intelligence. £ | 


Mr. Haſtings, in ſending an Agent to Great Britain, to explain a Conduct which ſtood ſo much 
in Need of Explanation, has in this Reſpect done his Duty. Major Scott, his Agent, is alſo his 
Aid de Camp and private Secretary. He is a Perſon in Confidence, and declares himſelf to be fully 
prepared with all the neceſſary Inſtructions, and furniſhed with the neceſſary Documents. But Your 
Committee, on Enquiry for a Copy of the Conſultation concerning Sir Elijah Impey's Salary (which 
he does not deny to have been ſettled, though he will not admit himſelf to be clear that it is accepted) 


he finds he is not furniſhed with this ſole Paper, ſo eſſential to Mr. Haſtings's Cauſe: He ſuppoſes it 


owing to ſome Neglect of the Clerk, After leaving Calcutta, Mr. Scott, the Agent, makes a conſi- 


derable Stay at Madras, and receives Letters from Mr. Haſtings; but ſtill this Paper is forgot. 


Sir Elijah Impey, on his Part, has ſent no Agent at all, nor authorized any, whom the Committee 
can find, to undertake his Defence; and though he muſt be conſcious that the whole Proceeding was 
unpopular, and muſt be queſtioned in Great Britain; and though he beheld Veſſel after Veſſel, and 
Officer after Officer, departing for Europe, he has not thought proper to ſend, by any Conveyance, 
any Account whatſoever of this Tranſaction, either to the Miniſters of His Majeſty, under whole 
9 | Commiſſion 
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1 : d in his Firft Office; or to the Court of Directors, under whoſe Authority he 
Toms ph er and from whoſe Treaſury he is to receive the vaſt Appointment of his Offices, 


e „This was the more extraordinary, as the Chief Juſtice, on former Occaſions, 
Bok ln Tinea) of Information; and on the Matter of the Remittance of the Profits, derived 


from his legal Salary, had written a very long Letter to that Court. He had alſo long ſince tranſ- 


- mitted a Plan relative to the Country Courts, and other Law Arrangements; and had, 1n his Letter 


Secretary of State, made an Offer to aſſiſt, without deſiring any Vote, any Power, or any 
8 in *hia very Court of Sudder Adaulut, merely as an Adviſer, and abſolutely diſclaiming 
every View to Intereſt in his Deſire of fitting there. 


As it is rather by Management, than by dire& Oppoſition, that the Authority of Great Britain is 
weakened in India, Your Committee think it expedient, without deciding on the actual internal Mo- 
tives of the Parties, to ſtate to the Houſe the poſſible Policy, which might, in other Caſes, dictate a 
Suppreſſion of all Communication on one Side, and ſuch imperfect, partial, and garbled Communica- 


tion on the other, in order that the Houſe may take Meaſures to prevent the Miſchiefs ariſing from 


ſuch unconnected and irregular Correſpondence in future. 


It may be taken for granted, that the great Stand of Objection to any new Eſtabliſhment will be 


made on the Firſt Propoſition ; and, knowing that Topics of the Diſintereſtedneſs of Parties, in any 


Tranſaction, have no ſmall Force in recommending any Scheme to thoſe, who may. not be furniſhed 
with the Means of judging on its internal Merits, it may be firſt produced as a Meaſure from whence 
none of the Parties are to derive any Profit. In this Light, if a Sanction can be obtained to the 
naked Office, the lucrative Parts, which in Reality may be Principal in the Formation of the Deſign, 
will afterwards appear only an Acceſſary and Subordinate ; they will paſs off as included in the Firſt 


Approbation, and the ſeveral Parts, dropping in one after another, will excite little Attention, and 


A 
> 


Miſdemeanors will be com 


no Alarm. 


With regard to a total Withholding of Information by one of the Parties, where there may be 
Croſs Charges, and where the Deciſion is diſtant in Place, and late in Time, more Advantage might 


be derived, in ſome Sort of Caſes, from having made no Defence at all, than from any Defence that 
could be made; whilſt it was argued, by the Friends of the Parties in England, that it would be un- 


zuſt ro condemn a Man unheard, or even to touch the Meaſure he was concerned in, as indirect! 


tending to condemn him; and thus all Determination on the Merits of queſtionable Conduct, and 
even queſtionable Eſtabliſhments, would be poſtponed from Year to Year. The Firſt Impreſſion of 


an evil Act would grow fainter every Day; the Spirit of Enquiry and Proſecution would cool by 


Time, till, at length, the Order and Peace of the ſubordinate Government would be pleaded againſt 
its Reformation, RN 


Your Committee has been at the greater Pains to unravel a dangerous Syſtem of practical Prevari- 
cation, which may very cali be foreſeen, if an irregular and partial Communication from India is 
permitted ; becauſe, by ſuch unworthy Artifices, the wiſe and benevolent Deſigns of the King and 
Parliament may be effectually fruſtrated, if Perſons there, covering an improper Conduct by an im- 
proper Neglect of Information; diverting the Attention from a reprehenſible Act of an old Date, by 
committing a new one of the ſame Deſcription, and, at length, eſtabliſhing Corruptions as a Sort of 
preſcriptive Rights, are ſuffered to fatigue Britiſh Government into an Acquieſcence in their Miſde- 
meanors, and the Native People into Deſpair of any Redreſs, | 


Your Committee is ſenſible, that the very Diſtance between Bengal and Great Britain affords great 
Advantage to improper Practices, For this Your Committee is unable to find any Remedy, but in 
the ſubſtantial Nature of Parliamentary Proceedings, and in uſing all poſſible Promptitude in them. 
Wheneyer a ſtrong Ground of Charge is laid for an Abuſe of Office in India, and that the Parties 
charged did, or might, but through their own Fault, know of that Matter, and are afterwards negli- 


gent in giving full Information, ſo far as it comes to their Knowledge, they ought to be called Home, 


if it were only for that very Negligence; and ought to be compelled to anſwer, on their Return to 
England, both to the Charge, and to the Neglect: Otherwiſe, Complainants and Witneſſes will die, 


ounded, and the Complaints antiquated, long before they can be brought 
to any Deciſion, f 5 Pp — N y O 


The People of India do not partake the Benefits of the Britiſh Conſtitution ; and it is not proper 
to load them with its Inconveniencies, The Rules of formal Juſtice, eſtabliſhed in England, and in 
moſt other European Countries, may have been made with a Reference to Advantages which are of 
a more ſubſtantial Nature, and which are to be enjoyed within the Limits of Countries where they 
prevail. They are originally made upon a ſmall and a connected Scale of Empire. If ſuch local 


Maxims are adhered to in their Rigour, and applied 
| n the : pplied to Proceſs coming from the remoteſt Parts of the 
World, ſuch a Delay of Juſtice would be worle than a total Denial of it, 
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; The People of India can derive no Conſolation from Maxims and Modes of Proceeding in Great 
Britain, which never have operated, and never can operate, in Favour of their Complaints; but which 
have their full Force in Favour of the Perſons, againſt whom they may have Reaſon to complain. 
"Theſe being moſt commonly Perſons of great Wealth, and either originally poſſeſſing, or recently 
forming, extenſive Friendſhips and powerful Connections in Great Britain, the Natives of India, who 
cannot comprehend the Principle of our Proceedings, but who perfectly comprehend the Force of 
Wealth, Friendſhip, Favour, and powerful Connection, will be apt to attribute their Failure of Relief 
rather to the Cauſes which they do, than to thoſe which they do not underſtand. The Laws, there. 


fore, relative to Perſons in Power in India, ought, as Your Committee conceive, to be accommodated 


to their Situation ; and Parliamentary Proceeding appears to be the only Mode, in which Relief for 
Indian Grievances may be had, with Safety to the Rules of Judicature in England, or with Effe& in 
India, if Parliament ſhould not voluntarily put Fetters of Form on itſelf, where the Conſtitution has 
put none. 5 bs 


Tour Committee think themſelves bound, in concluding their Obſervations on this their Firſt Re. 
port of this Seſſion, to remark, that Mr. Francis and Mr. Wheler appear to have acted conſiſtently 
and properly in reſiſting the new Arrangement of the Court of Sudder Adaulut; and that Juſtice 
Chambers and Juſtice Hyde, for any thing which appears to Your Committee, have had no Share in, 
or been aſſenting to, any Part of it. | 
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APPEND I X, Ne +, 


Exrrac of a Letter from the Chairman and Deputy Chairman of the Eaſt India Company; to the honourable 
Warren Haſtings, Governor General of Bengal; dated the 1ſt, and diſpatched the 3d, of Auguſt 1 781. 


ob have been informed, by our Letter of the 9th of June laſt, that Affairs on the Coaſt 
+ 5 were under the Inveſtigation of a Secret Committee of the Houſe of Commons—By this 
Conveyance we ſend you Copy of the Firſt and Second Reports of the ſaid Committee of Secrecy, 
with the Appendix to the Second Report; but the Appendix to the Firſt Report is not yet 
Fand 5 | | | 


On the Ship Deptford, was forwarded a Copy of the Report and Appendixes of the Select Com 
mittee, reſpecting the Bengal Judicature We now ſend another Copy of that Report, and of the 
A& paſſed, for your further Information, 


An Act of Parliament having alſo paſſed during the laſt Seſſion, by which the Company's 
Charter has been prolonged for Ten Years, we tranſmit you Copy thereof for your Information 
and Guidance; and enjoin ſtrict Attention and Obedience thereto. 


ATFENDERX, N'4 


Eaſt India Houſe, 26th December 198 1. 
At a Conference; c 


PRESENT, 


Laurence Sulivan, Eſquire, Chairman, 
Sir William James, Baronet, Deputy Chairman, 
Brigadier General Richard Smith, 


| Repreſentation by General Smith, 


1 AM directed by the Select Committee of the Houſe of C 
Sulivan, that as, 
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ommons, to repreſent to you, Mr. 


. in your Evidence before that Committee, upon being aſked, If the Court of 
Directors had ſent a ppointment of Sir Elijah Impey to be Judge of 
you ſtated to them, That it was a Matter of Importance ; and 


that 


ny Orders relative to the A 
the Sudder Dewannee Adaulut ; 
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that the Company had ordered the Opinions of the Attorney and Solicitor General, Mr. Dun. 
ning, and the Company's Counſel, to be taken before they would come to any Deeulion 9 


1 6 ER „„ 22 „% — * @# 
* 


Queſt. That as ; thoſe Opinions are now received, the committee with to know, if the Company 
have ſent any Orders in Conſequence ? 

Anſ. No. . 5 * 

Queſt. If they ite to end any Gael in \ Conſequence ? = — — 2 

Anſ. Ves; the Chairman and Deputy will think it neceſſary to recommend to the Court of Di. 
rectors, that ſome Orders ſhould be ſent, with the Counſel's Opinions; but nothing deciſive, 


Upon this Anſwer, General Smith repreſented from the Committee to the Chairman and De. 
puty, That as this Appointment was now under che. Conſideration of the Committee, whether they 
would think it proper to ſend any Orders upon the Subject, until the Committee made their 
Report, and the Senſe of the Houſe of Commons ſhould be known upon the Appointment of Sir 
Eli ah Impey to the Office of Judge of the Sudder Dewannee Adaulut ? 

An wer by the Chairman and Deputy Chairman, The Chairs agree to propoſe to the Court, to men. 
tion the preſent State of Proceedings in England on that Subject, in their next Advices to India; 
and to ſtate, that as the Subject is now under Conſideration of Parliament, ſo ſoon as any Deter. 


mination is had, the Servants of the 9 ſhall be adyiſed thereof, for their Guidance. 


Lav. Sulivan. 
W“. James. 


At a Court of Direttors, held on Tueſday the 15th ** 178 2. 27 

The further Conſideration of a Paragraph, which had been approved on, the 4th inden and after. 
wards ſubmitted to and approved by Adminiſtration, for the General Letter to Bengal, rela- 
tive to the Appointment made by the Governor General and Council of Sir Elijah Impey to 1 
of the Sudder Dewannee Adaulut, was propoſed, and the ſame being now read, and further 
conſidered, | | 


A Motion was hin made, That Sir Elijah Impey be removed from the Office of Jadge of the 
Sudder Dewannee Adaulut. 


And the Court entering into a Debate thereon; during the Courſe whereof, the Proceedings had in 
the Council General, on the Eſtabliſhment of that Office, and the Appointment of Sir Elijah Ip 
thereto, being read; after a further Debate, 


And the faid Paragraph and Motion having been again read 

And the Chairman having ftared to the Court, the Proceedings had, and alſo the Minutes of a Con- 
ference held by himſelf and the Deputy Chairman, with Brigadier General Richard Smith, Chairman 
of the Select Committee of the Houſe of Commons, appointed to take into Conſideration the State 
of the Adminiſtration of Juſtice in the Proyinces of Bengal, Bahar, and Oriſſa, relative to the Ap- 
pointment in Queſtion; and, 7 | 

The ſaid Minutes being then read, 

It was moved, 


That the Paragraph 8 to Sir Elijah Impey, that paſſed the Court on the 4th of January 


laſt, be reſcinded. 


1 the Queſtion thereon being put by the Ballot, and it appearing there was an Equality of 
Votes 6 | 4 eee eee a, 


The Court proceeded, agreeably to the Directions in the Company's Charter, to the Determination 
of the ſaid Queſtion by Lot : and Two Lots being accordingly Prepares, 


And the Treaſurer being called into Courr, he drew the Lot, which determined chat the ſaid 


Queſtion paſſed i in the Negative „ Which was accordingly declared from the Chair, 


Whereupon the Queſtion, on the before-mentioned Motion, That Sir Elijah Impey be oe 


from the Office of Judge of the Sudder Dewannee Adaulut, being propaled 4 


2 The 


APPPENDIY, Ns, 3. 


Tj The previous Queſtion on the ſaid Motion was demanded, That the main Queſtion be now put; 


and being accordingly put by the Ballot, 


The ſame paſſed in the Negative, 


| At a Court of Direftors, held on Friday the 18th January 1782. 


Joſeph Sparkes, Francis Baring, John Smith, Thomas Cheap, and William Mills, Junior, 


” Efquires, now delivered in the following Diſſent ; viz. 


© India-Houſe, 18th January, 1782. 

Gentlemen 8 
* Being defirous that ſome Proof ſhould appear upon the Company's Records, of the Opinions 
which we expreſſed in Court on the 15th Inſtant, reſpecting Sir Elijah Impey's Appointment to the 
Office of Judge of the Sudder Dewannee Adaulut, and the Neceſſity of giving Orders, by the Ships 
now about to depart for India, to ſet aſide that Appointment : We take this Method to expreſs our 
Diſapprobation of the Proceedings of the Court on that Day, which prevented the Deciſion of a 

Motion made to remove Sir Elijah Impey from the ſaid Office, 


We are, with great Reſpect, 
Gentlemen, 
-* Your moſt humble Servants, 


Joſeph Sparkes, 
: Fran. Baring, 
« To the Honourable the Court John Smith, 
of Directors of the Eaſt : Tho! Cheap, 


India Company.” 59 W. Mills, Jun“ ” 


Copy of the 84th Paragraph of the Company's General Letter to Bengal; dated the 25th January 1782, ab- 
' . proved by the Court of Directors on the 4th of the ſame Month, 


We have not been inattentive to your Proceedings reſpecting the Appointment of Sir Elijah Impey 
to be Judge of the Sudder Dewannee Adaulut ; but as that Appointment is now under the Conſide- 
ration of a Committee of the Houſe of Commons, and as the Committee have not yet made their 
Report to the Houſe, we think it proper to wait the Determination of Parliament on the Subject, 


when you ſhall, ſo ſoon as poſſible, be adviſed thereof for your Guidance. 


FF. ND 1 3K, 3. 


Caſe for the Eaſt India Company. 


FROM the Time the Dewannee of Bengal, Bahar, and Oriſſa, was granted to the Eaſt India Com- 
pany, the whole Government and Management of the Provinces, in all Affairs civil and military, 

was in the Governor and Council of Bengal, or a Select Committee of them; but in certain Caſes 

the Name of the Nabob was uſed, and he was held forth as the oſtenſible Sovereign of the Country. 


In the Year 1772, the Governor and Council of Bengal eſtabliſhed new Courts of Judicature, for 
the Adminiſtration of Juſtice amongſt the Natives throughout the Provinces; which were divided into 
Diſtricts. By theſe Regulations, a Court was eſtabliſhed in each Diſtrict, called The Mofuſſell De- 
wannee Adaulut, for Trial of civil Cauſes, in which the Collector of each Diſtrict was to preſide as 


Judge, in the Quality of King's Dewan, and was to be attended by the Provincial Dewan appointed 
by the Preſident and Council, and the other Officers of the Cutcherry, 
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The Regulations alſo eſtabliſhed a ſuperior Court of civil Juriſdiction, at the chief Seat of Go. 
vernment, called The Dewannee Sudder Adaulut ; which was to receive and determine Appeals from 
the Provincial Dewannee Adaulut, In this Court, the Preſident or Governor of Bengal, and Two 
Members of the Council, were to fit as Judges, attended by the Dewan of the Khalſa, the Head 
Conongoes, and other Officers of the Cutcherry, and in the Abſence of the Preſident, a Third Member 


of the Council was to fit, ſo that not leſs than Three Members were to decide on an Appeal ; but the 
whole Council might fit if they chofe it. | 5 1 


After the above Regulations, a Provincial Council was appointed inſtead of a Collector, and they 
were named, The Judges of the Court of Dewannee Adaulut.“ 


1773, 13th Geo. III. Cap. 64.—An Act was made for eſtabliſhing certain Regulations for the 
better Management of the Eaſt India Company's Affairs; whereby, for the better Management 
of the Company's Affairs in India, it was enacted, ** That for the Government of the Preſidency of 
Fort William in Bengal, there ſhould be appointed a Governor and Four Councillors, and that 
the whole Civil and Military Government of the faid Preſidency, and alſo the Ordering, Manage- 
ment, and Government of all the Territorial Acquiſitions and Revenues in the Kingdoms of 
Bengal, Bahar, and Oriſſa, ſhould, during ſuch Time as the Territorial Acquiſitions and Revenues 
ſhould remain in Poſſeſſion of the Company, be and the fame were thereby veſted in the faid Gover- 
nor General and Council of the ſaid Preſidency of Fort William in Bengal, in the like Manner, to 
all Intents and Purpoſes whatſoever, as the ſame then were, or at any Time thentofore might have 
been exerciſed by the ſaid Preſident and Council, or Select Committee, in the ſaid Kingdoms.” 


The fame Act impowered His Majeſty to eſtabliſh a Supreme Court of Judicature at Fort William 
aforeſaid, to conſiſt of a Chief Juſtice and Three other Judges, who were to have ſuch Salaries as 
in the ſaid Act are mentioned, which were to be in lieu of all Fees of Office, Perquiſites, Emoluments, 
and Advantages whatſoever ; and that no Fees of Office, Perquiſites, Emoluments, or Advan- 
tages whatſoever, ſhould be accepted, received, or taken by the ſaid Judges, or any of them, in 
any Manner, or on any Account or Pretence whatſoever, other than ſuch Salaries and Allowances as 
were in and by that Act directed to be paid to them reſpectively, 


Purſuant to this Act, the King granted a Charter of Juſtice, and appointed Sir Elijah Impey 
Chief Juſtice of the Court; and he took that Office upon him, 7 


Many Diſputes aroſe between the Govenor General and Conncil and: the 3 
Juriſdiction of the Supreme Court. 1 Ot. | a 


28th March 1780, the Governor General and Council eſtabliſhed another Plan for the Ad- 
miniſtration of Juſtice throughout the Provinces ; by which they ordained, that there ſhould con- 
tinue to be Courts of Civil Judicature in each of the Grand Diviſions therein mentioned; and that 
over each of theſe Courts, a Company's covenanted Servant ſhould preſide, under the Title of 
Superintendent of the Dewannee Adaulut, and his Juriſdiction was to be independent of the Pro- 
vincial Councils=that the Provincial Councils ſhould try and determine all Revenue Cauſes ; and 
that the Superintendent of the Dewannee Adaulut ſhould try and determine all other civil Cauſes, 
They alſo eſtabliſhed various other Regulations, of which you have a Copy herewith ; by theſe Re- 


gulations an Appeal is given in certain Caſes from the Dewannee Adaulut, to the Governor Gene- 
ral and Council, in the Court of Sudder Dewannee Adaulut. 


October 1780.—Sir Elijah Impey was appointed by the Governor General and Council of Bengal, 
to be Judge of the ſaid Court of Sudder Dewannee Adaulut, as mentioned in the following 
Minutes. 9 + F „„ 


Governor General's Minute in Conſultation, 29th September 1780. 


© The Inftitution of the new Courts of Dewannee Adaulut, has already given Occaſion to 
very troubleſome and alarming Competition between them and the Provincial Councils, and too 
much Waſte of Time at this Board, —Theſe, however, manifeſt the Neceſſity of giving a more than 
ordinary Attention to theſe Courts in the Infancy of their Eſtabliſhment, that they may neither per- 
vert the Purpoſes, nor exceed the Limits of their Juriſdiction, nor ſuffer Incroachments upon 
It, | | 


“To effect theſe Points, would require ſuch a laborious and almoſt unremitted Application, 
that however urgent or important they may appear, I ſhould dread to bring them before rhe Con- 
ſultation of the Board; unleſs I could propoſe ſome Expedient for that End, that ſhould not add to 


the Weight of Buſineſs with which it is already overcharged. 


That which I have to offer, will, I hope, prove rather a Diminution of it. By the Conſtitution 


of the Dewannee Courts, they are all made amenable to a ſuperior Court, called, The Sudder 
X _ | 


Dewannee 


A+ PRO NCDIZYX; NO + 


1 Dewannee Adaulut, which has been commonly, but erroneouſly, underſtood to be ſimply a Court 
3 Is. Its Province is, and neceſſarily muſt be, more extenſive, It is not only to receive 
2 5 f m the Decree of the inferior Courts, in all Cauſes exceeding a certain Amount; but to 
Appeals 4 revike all the Proceedings of the inferior Courts, to attend to their Conduct, to remedy 
5 0 &s, and generally, to form ſuch new Regulations and Checks, as Experience ſhall prove 
gh neceſſary to the Purpoſe of their Inſtitution. Hitherto the Board has reſerved this Office 
2 icſelf, but hath not yet entered into the Execution of it, nor, I will venture to 3 on 
it ever with Effect, though Half of its Time were devoted to this lingle Department. | Yet, wi 3 
out both the Support and Controul of ſome powerful Authority held over - em, It nl 1 5 
for the Courts to ſubſiſt; but they muſt either ſink into Contempt, or perverted into k e 
Inſtruments of Oppreſſion. | 


= cc f uthority, I repeat, the Board is incapable of exerciſing, and if delegated to any 

i . _ Ti any 1 5 dual Agent, not poſſeſſing in themſelves ſome Weight * 

. pendent of mere official Power, it will prove little more effectual. The only Mode which 

can deviſe to ſubſtitute for ir, is included in the following Motions, which I now ſubmit, oo 
the Reaſons premiſed, to the Conſideration of the Board: | 


phat the Chief Juſtice be requeſted to accept of the Charge and Superintendency of t 
Office of Sudder 8 Aaaulvr, under its preſent Regulations, and ſuch other as the Board 
ſhall think proper to add to them, or to ſubſtitute in their ſtead; and that on his Acceptance 
of it, he be appointed to it, and ſtiled the Judge of the Sudder Adaulut.” 


„ ſhall beg Leave to add a few Words in Support of this Propoſition, on different Grounds. I 
am well aware that the Choice which I have made for ſo important an Office, and one which will 
© minutely and nearly overlook every Rank of the Civil Service, will ſubject me to much popular Pre- 
jucdice, as its real Tendency will be miſunderſtood by many, miſrepreſented by more, and perhaps 
_ dreaded by a few. | 


5 T ſhall patiently ſubmit to this Conſequence, becauſe I am conſcious of the Rectitude of my In- 
tentions, and certain that the Event will juſtify me, and prove, that in whatever Light it may be 


| ſuperficially viewed, I ſhall be found to have ſtudied the true Intereſts of the Service, and contributed 
the moſt effectually to its Credit. i 


© The Want of legal Powers, except ſuch as were implied in very doubtful Conſtructions of the 

Act of Parliament, and the Hazards to which the Superiors of the Dewannee Courts are expoſed 

in their own Perſons, from the Exerciſe of their Functions, has been the principal Cauſe of their 

Remiſſneſs, and equally of the Diſregard which has been in many Inſtances ſhewn to their Autho- 

rity : They will be enabled to act with Confidence, nor will any Man dare to conteſt their Right of 

acting, when their Proceedings are held under the Sanction and immediate Patronage of the Firſt 
> Member of the Supreme Court, and with his Participation-in the Inſtances of ſuch as are brought 
in Appeal before him, and regulated by his Inſtructions. They very much require an Inſtructor, 

and no one will doubt the ſuperior Qualifications of the Chief Juſtice for ſuch a Duty. 


** It will be the Means of leſſening the Diſtance between the Board and the Supreme Court, 
> which has perhaps been, more than the undefined Powers aſſumed to each, the Cauſe of the Want of 
that accommodating Temper, which ought to have influenced their Intercourſe with each other. 


** The Conteſt in which we haye been unfortunately engaged with the Court, bore at one Time 
ſo alarming a Tendency, that I believe every Member of the Board foreboded the moſt dan- 
gerous Conſequences to the Peace and Reſources of this Government from them. They are at 
preſent compoſed; but we cannot be certain that the Calm will laſt beyond the actual Vacation, ſince 
the ſame Grounds and Materials of Diſunion ſubſiſt, and the Revival of it, at a Time like this, 
added to our other Troubles, might, if carried to Extremities, prove fatal. 


= * The Propoſition which I have ſubmitted to the Board ma 
pProve an Inſtrument of Conciliation with the Court; 
ing a Juriſdiction over Perſons, 


y, nor have I Doubt that it will, 
and it will preclude the Neceſſity of aſſum- 
ing a J. exempted by our Conſtruction of the Act of Parliament from 
itt; it will facilitate and give Vigour to the Courſe of Juſtice; it will leſſen the Cares of the Board, 
and add to their Leiſure, for Occupations more urgent, and better ſuited to the Genius and Princi. 


= ples of Government ; nor will it be any Acceſſion of Power to the Court, where that Portion of 
Authority which is propoſed to be fern,; is given only to a ſingle Man of the Court, and may be 
revoked whenever the Board ſhall think it proper to reſume it.” 
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Sir Eyre Coote's Minute in Conſultation, 24th October 1780. 


As the determining upon Points relative to Law Proceedings, has fallen ſo little within 
the Limits of my Profeſſion, I acknowledge myſelf inadequate to the forming a thorough Judg. 
ment concerning the Plan propoſed by the Governor General. 


* But, truſting to his full Knowledge of that Branch of Government which he now meany 
to bring under the Controul of Inſpection, and from a real Senſe of the Abilities of the Chief 
Juſtice to render any Department of Superintendence which ſhould be intruſted to his Charge, 
no leſs uſeful and beneficial in Effect than in Idea, I give my Aſſent to the Meaſure :—Obſerving 
at the ſame Time, however, that this Aſſent is for the Trial of an Expedient, which may be attended 
with favourable Conſequences, and not for its abſolute Eſtablrſhment ; and therefore reſerve to 
myſelf full Liberty to vote againſt the preſent Reſolution, ſhould I find it prove hereafter, in any 
Reſpect, detrimental either to the Lines of Government, or to the Community.” 


Mr. Wheler*s Minute, 24th Ohober 1 780. 


No one can be more ſincerely deſirous than I am, of the due Adminiſtration of Juſtice in this 
Country. By the late Act of Parliament, this Branch is divided between the Supreme Court and 
the Government; what the Act hath not committed to the former, it confirms to the latter; and 
wherever the Extent of the reſpective Juriſdictions is not clearly defined, or is oppoſitely viewed, 


their mutual Candour and Regard to the Public Good ſhould influence. — Through thele Channels 9 


only can Juſtice flow here. 


4 This Board, in the late Inſtitution of Dewannee Courts of Adaulut, hath thought itſelf acting in 
the Province left to it by the Legiſlature, and making an effective Regulation for the Benefit of the 
Country.—l am ſorry to find, from the Governor GeneraPs Minute, that he now ſees the Inſtitution 
in a different Light in both theſe Reſpects.— He conceives, that the Superiors of the Adauluts have 
no legal Powers, except ſuch as are implied in very doubtful Conſtructions of the Act of Parlia- 


ment; that the Court of Appeals eſtabliſhed to controul their Proceedings, and ſupport their Au— 2 


thority, can never prove effectual for theſe Purpoſes. —If the Inſtitution has really theſe Evils in it, 
I am willing to deliberate upon proper Remedies for them to reduce it, if it has exceeded the due 
Limits; or if it is found to be eſſentially defective, to agree to an effential Change in it; 


but at FN I muſt confeſs, theſe Poſitions are not evident to me; and ſuppoſing theſe to be 


eſtabliſhed in the Application of Remedies, we can have no Standard, but the Lines marked out by 


the Act of Parliament, which aſſigns a ſeparate Juriſdiftion to each of the Two Departments, or 
implies the Duty of a Co-operation of both ? 235 


Although I entertain all due Deference for the Chief Juſtice, and feel myſelf 8 by 
the Perſonality which mixes in the Queſtion before us; yet I muſt beg Leave to ſay, that the Exped ient 


propoſed by the Governor General, ſeems not to fall in with any of the Intentions of the Act, but to 


be oppoſed by Difficulties, as well as to threaten Conſequences, which, unleſs obviated, muſt deter- 
mine me to withhold my Aſſent to it. 


* Some of the preſent Difficulties are theſe : Firſt, If the Governor General and Council have no legal 
Power to appoint Superintendents of the Adauluts, than what is implied from a doubtful Conſtruc- 


tion of the Act of Parliament, then they ſhould not have proceeded to an Eſtabiiſnment of ſuch 


Importance, nor ſhould they now perſiſt in it; their Buſineſs in ſuch Caſe is to act in concert with 
the Court, 5 | 55 e 


2d, If they have not in themſelves competent Power for this Eſtabliſhmenr, they, in like Man- 


ner, are not competent to confer upon any Individual, that Authority with which it is now pro- 
poſed to inveſt the Chief Juſtice. f Pf 


3d, ** Unleſs the Chief Juſtice acknowledges the Validity of the Board's Inſtitution (which a 
be a great Authority againſt the Governor General's Arguments) he cannot conſiſtently accept 
of the Office propoſed for him; and the ſame Remark may be extended to the Opinions of the 


Auer Judges. —His Acceptance of an Office cannot eſtabliſh the Legality of the Power that con- 
ers it. 


4th, © The Union of different Powers in the Perſon of the Chief Juſtice, can be no regulat 
Conciliation of the Two Departments: The Interpoſition of his Perſon may indeed prevent their 
claſhing for a Time; but this affects no real Adjuſtment of Principles between them; and it does 
not ſeem allowable for us to conclude, that a particular Diſtinction ſhewn the Chief Juſtice, will 
ſuppreſs all Oppolition of Sentiment from the other Judges; nor does this Mode of procuring Peace, 


APTPEEND IX Wy. 


P | ſelves ; for, after delegating ſo 
e uc ear the moſt honourable or ſafe for ourſelves; for, a ] 

71 j r ee e En are ſtill left expoſed at the Pleaſure of the Chief Juſtice, to the 
| Wor Eruption of their unextinguiſhed Differences. 


3 


5 Rat; vi cy to the Adauluts, ſach 
1 « Tf for the Purpoſes of conciliating the Court, and giving Efficacy to t , 

. N to be e it would ſeem that theſe Purpoſes would be better anſwered, you 
all Danger of infringing the Act of Parliament avoided, by delegating the Power of hearing a 4 
peals to all the Judges of the Supreme Court, or aſſociating them with ourſelves, and holding ſuc 


% $a 


= Power in Conjunction with them, which falls in with one Part of the Bill tranſmitted to the Court 


£ 
2+ Y 
Me F 


of Directors in the Year 1776. 


| Gth, © By a Appointment of this Nature, the Independency of both Departments wy be 
endangered; by ſeparating the Members from their Departments, a Syſtem of mutual Influences, 
= which may occaſionally operate too powerfully upon each, is at once founded. 


th, © Such a Union of different Powers is beyond the Scope of the Act of Parliament, and 
foreign to the Conſtitution of the Company's Government—A. great Salary, high Rank and 7 5 
 fideration, are annexed to the Office of Chief Juſtice, moſt probably upon the Suppolition, that 
the Perſon advanced to it could here receive no Augmentation in any of theſe Things; and 1t 
leems inconſiſtent with his Appointment from the King, which makes him independent, to accept 
of another Appointment under the Company, during the Pleaſure of this Board. 


8th, £ In the Office propoſed to be given to the Chief Juſtice, it does not appear how he can be 


> held under Controul or Reſponſibility. He cannot be ſeparated from the Privileges of his origi- 


nal Office; yet the Exerciſe of them, in all that relates to the new Appointmenr, muſt be quite 
diſcretionary with him. | 


* The Apprehenſions which I entertain, and have alluded to in the former Part of my Minute, 
are thele : | 


iſt, * That it will be thought requiſite, if this Appointment takes place, to annex a large 
Salary to it, and an ample Eſtabliſhment. 


6e In our preſent State, when we can hardly raiſe Money for our neceſſary Occaſions, I ſhould 
think ſuch an Expence utterly inadmiſſible, | 


1 2d, Deciſions might probably go upon the Principles of Engliſh Law—The Introduction 
of this Practice ſhould, in my humble Opinion, be previouſly and maturely conſidered. 


1 . f 3d, If Attornies and Solicitors ſhould be admitted to practiſe in the Court of Appeals, a 


new and wide Door of Litigation would be opened—The Company have no Controul over 
Attornies and Solicitors. : 1 


Ath, The Buſineſs of the Court of Appeals muſt give Opportunity for a thorough Inſpec- 
tion of all the Affairs of the Revenue, and Proceedings of the Provincial Councils; of 
cCourſe, a very powerful Influence over both Europeans and Natives. | | 


zth, ** Such an Influence, poſſeſſed by the Chief Juſtice of the Supreme Court, might too 
much hide the Government from the Eye of the Natives. 1 9155 1 

Waving further Objection, I now repeat my Wiſh to ſee theſe obviated; and whatever may 
be wanting for an effectual Controul over the Country Courts, ſupplied. If the Service ſhould in- 
deed require an extraneous Check, delicate and important as this Point is, I would by no 

Means have it underſtood that I would oppoſe it; bur before this is applied, I think ſeveral other 
4 Expedients might be tried: 1ſt. The Company's chief Law Officer here, ſeems to be the Perſon 
do whom Recourſe ſhould firſt be had, his Station being ſimilar to that of the Counſel in England, 
2 who attends on all Queſtions of Law, and gives his Opinion and Advice: I think, that by introducing 
nin the fame Manner the Advocate General in the Court of Appeals, the Buſineſs of that Court 
might be made eaſy to the Members of the Board; and I muſt think alſo, that if ſuch an Officer 
1 as Judge of Appeals ſhould be created, he has the moſt natural Right to it. | 


2d, The Supreme Court, and the Governor General and Council, might 
Court of Appeals, according to the Principle of the Bill already mentioned. 
ad. The 
Judges. And, 


ſit together as 2 


4th, * Leaſt of all againſt the Preſidence of all the Judges in Rotation“ 
Sz. Com, Rep, I. | | "61 


bjections againſt the Chief Juſtice lie with leſs Force againſt either of the inferior 
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Mr. Frans's Minute, 24th Oftober 1780. 


 * T have not had ſufficient Time to give this important Propoſition all the Conſideration it de. 
ſerves; the Reflections which it ſuggeſts, muſt be ſtated haſtily as they occur. That it is a freſh In. 
novation, ſucceeding many others, in the Adminiſtration of Juſtice to the Natives of this Country, ix 3 
of itſelf a weighty Objection; all Innovations of this Nature are dangerous, eſpecially in a Country, i 
whoſe Government cannot divide or ſurrender any of its Powers, without leſſening the Reſpect, and Y 
hazarding the Obedience, of its Subjects. On this Principle we contended for the excluſive Juri. 
diction of the Governor General and Council, as Dewan over the Zemindars, Landholders, and 
landed Property of this Country. In my Judgment, the Propoſition amounts to a direct Contradic. 
demie Md ue of every Thing we ſaid or did, in the Caſe of the Rajah of Coſſijurah; as ſuch it 
will be naturally received and underſtood by the Natives: They cannot diſtinguiſh between the 
Chief Juſtice and the Supreme Court ; or if the Diſtinction could poſſibly be explained to them, and 
if they could be ſatisfied that in fact it was not intended to reinſtate the Court in the Exerciſe of the 
Juriſdiction which it had claimed, and which we had reſiſted, it is probable they would think that 
Jome greater Evil was to befal them. I hope it is unneceſſary for me to ſay, that no Idea of perſonal 
Diſreſpect to the Chief Juſtice can be intended by any thing I ſhall offer on the public Queſtion before 
me; if any Expreſſion that may appear to have ſuch a Tendency, ſhould eſcape me, I diſclaim it, ] 
mean to examine the propoſed Inſtitution on its own Merits, and the Difficulties it may be ſubject to 
as a Public Meaſure, without Reference to the perſonal Character or Qualifications of any Individual, 
4 ſhall follow the Reaſoning of the Governor General's Minute, in the Order in which he has 
placed it. ues 


Fe Sos vn + dn I 229 
TS IESEDSD x 


L. H 
* 
1 
* 
* 
* 
* 
* 
4 
75 
£ 
Y 
i 
i 
'Þ 
* 
4 
= * 
5 
5 
1 5 
= 
1 
LD 
6 y . 
: 
\ 
| 
F 
1 
by 
p : 


| 
| 


% 1 
4143 > 
i T 
4 
0 ; 
165 £ 
. : 
l 7 
44 
1 9 
1 X 
* t 4 
* 
+2 "to 
- * 7 
1 
N 45 
NR ih : 
WT | 
* N 
1 N y . 
i ny 
19 + 
j = 
1 2 
. 1 % 
hy „ 
iy 4 " 
Pj 
| 11 
is q 
1 
N F 
9 ; 
* * 
1 
11. 
| 8 N 
| 1 
N (7 
1 
x . 
1 
* 
1 5 
1 + 
3 
1 
i 
k 
i 
{ 
B<5 
11 
4 
b 4 
* o 
[4 
{ 
1 
0 
i 


— —- : — — 
5 — * — ps 
WA es — — 23 — — 


— ———— ů — — EIIIRG 
* AS : 
"+ Is 8 3 I 
— 4 


— 
; O 2 — 


- DS CBT x . g p nes 
CERT FIT STE Gro ate 2; ere. 
* . * a 2 —— 


If the Inſtitution of the new Court has already given Occaſion to Competitions between the Provin- 
cial Councils and the Dewannee Adauluts; it is our Buſineſs and Duty to put an End to them by our 
Authority, which is direct and ſufficiently coercive over both Parties; we ought ro draw the Line be- 
tween them, and inſiſt on their reſpective Submiſſion to che Limitation deſcribed by it. I do not think, 
that to effect this Point would require any very laborious Application on our Part; our Adminiſtration 
wants Vigour, not Time, to execute its Duties: One Puniſhment would have more Effect than a 
Thouſand Regulations. But if the Argument were well founded, how is the Difficulty removed by 
transferring this laborious Service to the Chief Juſtice, who is already ſo overloaded with the Buſineſs 
of the Supreme Court, that he finds it impoſſible to aſſiſt his Brethren as Acting Juſtices of Calcutta, 
and therefore is very juſtly excuſed from ſharing with them in the Toil of that troubleſome Office? = 


The Sudder Dewannee Adaulut, I know, has been commonly, but I do not think it is erroneouſly, 

underſtood to be {imply a Court of Appeals. The 6th Article of the Plan for the Adminiſtration of 

Juſtice, provides, That the Dewannee Sudder Adaulut ſhall receive and determine Appeals from the Provin- 

cial Dewannee Adauluts; and it ſays no more: If its Province be, and neceſſarily muſt be, much more 

extenſive, the Extent of it ſhould be accurately deſcribed and defined. For my own Part, I know not 

where to look for their neceſſary Definition; but I know, that a Juriſdiction not ſo defined, either has 

no Power at all, or it is deſpotic. A Court of Appeal, as ſuch, can do nothing but receive Appeals 

from the Decrees of inferior Courts: If it is to receive and reviſe all the Proceedings of ſuch Courts, 

it muſt itſelf ceaſe to be a Court of Appeal ; for what Suitor will appeal to a ſuperior Court, which 

has already reviſed, approved, and confirmed the very Proceedings by which he thinks himſelf 

injured ? If a Court of Appeal adheres to the true Principle of its Inſtitution, it ſhould know nothing 

8 of the Proceedings of the Inferior Court, until an Appeal from the Decree of that Court comes re- 
; gularly before it. If it has already approved of the Proceedings below, it is inſtantly a Party, and 
Cannot be Judge. As to the other Duties propoſed, of attending to their Conduct, of remedying their 
Defects, and forming new Regulations, &c. theſe are Objects of the Legiſlative Power of the Country, 
which I underſtand guoad Hoc, at leaſt is excluſively and unalienably veſted in the Governor General 


and Council. 


J am of Opinion, that the Office might be exerciſed by the Board, or by any Two Members of 
it; and that Two or Three ſpecific Days allctted in a Month to this Duty, would be ſufficient to 
perfotm it. W. ee e ee 


* I muſt object to the Requeſt propoſed to be made to the Chief Juſtice, for the following Rea- 

ſons: The Governor General and Council cannot, without departing from the Principle on which 

| they have unanimouſly acted, eſtabliſh the Sudder Adaulut on any Plan which commits the Com- 

a; pany's Rights, or ours in the Quality of Dewan of the Provinces, to che Cuſtody of all or any of che 

= 7 Judges. The Supreme Court and Counci] differ widely in their Ideas of the Juriſdiction of the 

1 Couft. The Chief Juſtice cannot be ſuppoſed to have changed the Opinions which he has at all 

5 Times ſo ſteadily maintained, and thoſe Opinions would lead him to ſubmit to the Juriſdiction in 

many Inſtances, in which the Council, upon heir Principles, would reſiſt them. Thus the Council, 

by making the Chief Juſtice Judge of the Sudder Adaulut, would put into the Power of the very 

Man with whom they have been contending, to give up what they hitherto inſiſted on as their 
eflential Rights, | 2 
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| ce beat Obiect of this Plan is to give Authority to the Dewannee Adauluts; but I cannot ad- 
. Im 88 are likely to ien the End: The Arguments drawn from the elevated Station 
x 1 he Chief Juſtice, have no Weight; he can carry none of the Powers of the Supreme Court into 
. N Adaulut. When he acts under the Appointment of the Council, as Superintendent, he 
5 will poſſeſs no Part of the Authority which he derives from the King's Appointment of Chief Jul: 
4 tice, It will not prove an Inſtrument of Conciliation, nor prevent the Revival of Diſputes which, 
tit is ſaid, might prove fatal. Ir is admitted by the Governor, that the Grounds of Diviſion ſtilt 
ſubſiſt; and it is certain that the Appointment of the Chief Juſtice ro the Sudder Adaulutz will 
make no Alteration in the Authority and Powers of the Supreme Court; the remaining Judges will 
have the ſame Powers which they all now poſſeſs, becauſe the Council cannot, by new modellin 
the Adauluts, abridge, or in any way affect the Powers of the Court. If the Chief J uſtice carries 
his late Opinions into the Sudder Adaulut, the Supreme Court will obtain Strength from this Ap- 
pointment ; if he acts on new Principles, more conformable to thoſe of the Council, that will raiſe 
treſh Difficulties; it will tend to make a Breach between him and the other Judges, but can never 
repair the Breach already ſubſiſting between the Court and Council. 1 uſe the Language which 
has already been applied by us to the Judges, when I ſay, that there is a Jealouſy which all Men 
feel for their own Power and Conſequence; the Two Puiſne Judges cannot but feel themſelves 
© wounded by this partial Selection of the Chief Juſtice, and-the Preference given to his ſuperior 
valifications. We ought not to offer them ſuch Cauſe of Offence, nor ought we to be careleſs of 
the Effects it may produce. 75s ; | 


<* I conceive, that the Appointment of the Chief Juſtice to this Office, would claſh and be 
” inconſiſtent with the Duties of his preſent Station. It would be an inſuperable Bar to his acting in 
many Caſes, in which his Duty, as Chief Juſtice, would call on him to act. Suppoſe a Suitor 
nin the Adaulut ſhould think the Judge had acted illegally, he might bring his Action againſt him 
in the Supreme Court, and then, upon the Principles on which the Court and the Chief 
- Juſtice have particularly inſiſted and acted, he would be obliged to come as a Party into the Court, 
in which he ought to preſide as Chief Juſtice, to plead in the uſual Form, and to defend himſelf 
in the uſual Way ; and he might be compelled to pay Damages for what he had done as Super- 
intendent, in the ſame Manner that the Council of Patna were for their Proceedings againſt Nadara 
Begum, Thus his Proceedings in the Adaulut would bring him a Party into his own Court, and 
preclude him from acting in his Capacity of Chief Juſtice. Again, ſuppoſe a Perſon committed 
by any of the inferior Adauluts, or by the Chief Juſtice of the Sudder Adaulut, ſhould apply to him 
| for a Writ of Habeas Corpus, ſhould he refuſe the Writ, becauſe the Grounds of the Commit- 
maent are already known to him? Or ſhall he grant it, though poſſeſſed of ſuch Knowledge, and 
wien he himſelf has prejudged the Queſtion, by ordering or approving the Commitment? l cannot 
preſume to ſay how far it would be his Duty to grant the Writ at all Events, but it is evident that 
the Priſoner would gain nothing by obtaining it. It may be ſaid, the Perſon ſo committed may 
apply for a Writ of Habeas Corpus to one of the Puiſne Judges; if he ſucceeds (as he certainly 
would, if, in my Opinion of the Judge, 'there ſhould ſeem Reaſon to ſuppoſe the Commitment might 
be illegal) it would follow, that the Act of the Superintendent would be canvaſſed, and perhaps ſet 
alide by an inferior Judge of another Court, in which the Superintendent himſelf preſides. This 
Caſe might frequently occur, and if it ſhould ever occur, it would tend to create new Differences 
between the Supreme Court on the one Side, and the Sudder Dewannee Adaulut, ſupported by the 
Chief of the Supreme Court, on the other. 5 
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On the whole, I think it would be improper in the Council to requeſt the Chief Juſtice to 
take upon himſelf, and perhaps illegal in him to accept, an Office, which is ſo inconſiſtent with 
the Duties of his preſent Station, and which would preclude him from exerciſing the Truſt re- 
> poled in him by the King, in many Cafes of the greateſt Importance, particularly thoſe in which 
-— the Limits of Juriſdiction of the Court, and the Extent of the Powers veſted in the Council, might 
come in Queſtion. = : TY 


One of the Obſervations with which the Governor General concludes his Argument in favour of 
his Plan, viz.— That the Portion of Authority which is propoſed to be given, is only to a ſingle 
Man of the Court, —appears to me a ſtrong Objection againſt it. The Engliſh Government has 
very Iparingly delegated judicial Authority to fingle Perſons ; final Appeals in particular are never 
Permitted to be tried by a ſingle Judge, either in England or any of its Provinces or Depen- 
> cencies, The King is, I believe, the only ſingle Perſon to whom ſuch an appellate Juriſdiction is 
ven nominally given, and he cannot try an Appeal without the Aſſiſtance of his Privy Council: Ap- 
®S. peals to him, therefore, are called Appeals to the King in Council. Bo. | 


B41 (c » . | | 
= Indio Policy has nothing to do with Trials by Jury, or Principles of Engliſh Liberty, which 
1 Ben, 4 thought inapplicable in Bengal, but is founded on that Juſtice, to which the Natives of 
2 = rn as well as other Men. But Juſtice requires, in the Conſtitution of a Court, 
5 p n e above all Things guarded againſt ; and no Magiſtrate is more liable ro Corruption 
1 2 Judge, .in whom is veſted a Power of determining Appeals, without being either checked by 


OClates, or controlled by any further Appeals to ſuperior Judges. The Legiſlature, in eſtabliſh» 


ing the Superior Court of Judicature here, (though it be not a Court of Appeal, and though an 
| Appeal 
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Appeal may be made from its Deciſions to the King in Council) thought a Plurality of Judges ne- 
ceſſary, and therefore created ſo many, that it is not likely they ſhould be reduced by Chance to one. 
Mr. Haſtings and his Council, when they erected the Court of Sudder Dewannee Adaulut, would 
not leave ſuch Reduction in the Power of Chance, but made the Preſence of Three Members eſſen. 
tially neceſſary to a Deciſion. If I could believe it lawful and proper for us to delegate our Judi- 
cial Authority to Judges of the Supreme Court, I ſhould think it ought rather to be given to all 
than to one. If all the Powers of the Sudder Dewannee Adaulut be veſted in one Man, yet ſo veſted, 
** that they may be revoked whenever this Board ſhall think it proper to reſume them;“ ſuch a 
Judge may become, in the Hands of a corrupt Council, an Inſtrument of Oppreſſion. The 
Council will not be anſwerable for his Decrees, and he will be in a great Meaſure protected by his 
judicial Capacity. The Authority given may undoubtedly be revoked, whenever the Board ſhall 
think proper to reſume it. The preſent Board cannot bind their Succeſſors, nor even themſelves, 
againſt a Change of Opinions.—But will the Chief Juſtice accept of ſuch an Office on ſo precarious 
a Footing? Or would it be reſpectful in us to offer it to him, with the Information which ought tg 
accompany it, viz. That he is removable at any Time by a Relolution of the Board?“, 


Reſolution, 24th Ofober 1780. 


** Reſolved, That the Chief Juſtice be requeſted to accept of the Charge and Superintendency 
of the Office of Sudder Dewannee Adaulut, under its preſent Regulations, and ſuch other as the 
Board ſhall think proper to add to them, or to ſubſtitute in their ſtead ; and that on his Acceptance 
of it, he be appointed to it, and ſtiled The Judge of the Sudder Dewannee Adaulut. “ 


The Chief Juſtice accepted the Appointment ; and thereupon it was agreed, that conformably to 


the Reſolution of the Board, that the Chief Juſtice be appointed Judge of the Sudder Dewannee 
Adaulut, and that Notice of his Appointment ſhould be ſent to the Superintendents of the ſe- 


veral Dewannee Adauluts, and that the Provincial Councils ſhould be adviſed thereof. 


Minute about Salary, ſame Day. 


© The Governor General recommends, that a Salary of 5000 Sicca Rupees, and 600 Sicca 


Rupees per Month for the Rent of an Office, may be allowed to the Chief Juſtice for this Ap- 


pointment ; and that the Motion do lie for the Conſideration of the Board, to be decided on at 
their next Meeting. Agreedpthat it do he accordingly.” 2) 


The Company's Advices do not inform them what has been done upon this laſt Motion ; but 
it is not doubted, that a conſiderable Salary has been annexed to the Office of Judge of the 
Adaulut, | „ e 


zd November, 1780, the Governor General and Council paſſed ſeveral additional Regula- 
tions, reſpecting the Adminiſtration of Juſtice in the Provinces; of which you have a Copy 
herewith. | | 
The Court of Directors requeſt, that you will conſider the Act of Parliament of 13 Geo. III. 
Cap. 64, and the ſeveral Minutes and Arguments of the Governor General and Council, upon the 
Occaſion of appointing the Chief Juſtice to be Judge of the Court of Sudder Dewannee Adau- 


lut; and upon the Whole to adviſe them, 2 


Q. Whether the Appointment of the Chief Juſtice, to be Judge of the Sudder Dewannee 
Adaulut, and giving him a Salary for that Office, beſides the Salary he is entitled to as 
Chief Juſtice, was illegal, either as being contrary to the ſaid Act of 13 Geo. II. Cap. 64; 
or incompatible with his Duty, as Chief Juſtice of the Supreme Court? And der 
he may be continued Judge of the Sudder Dewannee Adaulut, conſiſtent with the Act 
of 21ſt George III. Cap. 70. Sec. 21? | | 


The Appointment of the Chief Juſtice, to the Office of Judge of the Sudder Dewannee Adau- 
lut, and giving him a Salary for the latter Office, beſides what he is entitled to as Chief Juſtice, 
does not appear to us to be illegal, either as being contrary to the 13 G. III. or incompatible with 
his Duty, as Chief Juſtice; nor do we ſee any Thing in the late Act, 21 Geo. III. which affects 
this Queſtion, 7 


Lincoln's Inn, J. Dunning. Ja. Wallace. 
19 December 1781. | IJ. Mansfield. 
5 1 Mr. 
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ali; ab Mr. Rous's Opinion. 


i Sir Elijah Impey, by his Talents, his general Knowledge of Juriſprudence, and by the 
Wi his Life, is OY qualified in the Character of Judge of the Sudder Dewannee Adau- 
i, to improve the Order of judicial Proceedings, and to correct the Errors of inferior Courts 
Adaulut throughout the Provinces, cannot reaſonably be doubted. 


On the other Hand, if by making this Office an Inſtrument of Conciliation with the Su- 

Sreme Court, in the Language of the Governor General's Minute, to influence the Opinions of 
Se Chief Juſtice, be intended; it can as little be doubted, that an Appointment of great 
"Power and conſiderable Emolument, made with ſuch a View, would be a direct Attempt to 
"Zorrupt him in the Character of Chief Juſtice, I chuſe therefore, to conſider the Queſtion; 
7 giveſted of all adventitious Circumſtances; ariſing from the Qualifications of the Man, and the imme- 
diate Occaſion of this Nomination: | 


In this general View of the Subject, the Appointment of the Chief Juſtice to be Judge of the 
Fudder Dewannee Adaulut, with a Salary at the Pleaſure of the Council, appears to ine incon- 
Fſtent with the Object and Intention of the Legiſlature, in creating a Supreme Court of Judica- 
ture. By the Act of the 13th of the preſent King, the whole Civil and Military G-vernment of 
the Country is conferred upon the Governor General and Council, © in like Manner, to all 
Intents and Purpoſes whatſoever, as the ſame now are, or at any Time heretofore might have been 
exerciſed by the Preſident and Council, or Select Committee, in the ſaid Kingdoms ;” the Preſident 
and Council, had ſucceeded to the Power exerciſed by the Soubadhar, who certainly acted as a deſ- 
potic Sovereign. — The Legiſlature therefore, by this Reference, have exprelsly declared their In- 
"tention to eſtabliſh an undefined Power in the Council. Perhaps to limit this Authority by 
5 previous Laws, would be found, in the preſent State of Bengal, altogether impracticable. | 


- 
o 


It is ſufficient to obſerve, that ſuch a direct Controul has not been attempted ; but, for the 
Poyrpoſe of preventing the Power neceſſary to the Government of the Country, being abuſed to the 
 —Emolument of Individuals, all thoſe employed in the ſeveral Departments of Government under 
the Governor General and Council, are ſubjected to the Juriſdiction of a Supreme Court of Judica- 
ture. Their public Acts are protected by the Authority derived from the Council; as [ndividuals; 
the Europeans at leaſt, are ſubjected to the Juriſdiction of the Court, Even (as the Power of 
the Supreme Court is explained by the Act of the laſt Seſſion) thoſe employed in the Management 


” of the Revenues, and Judges adminiſtering Juſtice in the Courts of Adaulut, are liable to be 


. 


* 


2 


Pp = puniſhed in the Supreme Court for Extortion, or other Crimes committed in their public Charac- 


= ter. To render the Reſtraint effectual, this Supreme Court of Judicature is eſtabliſhed indepen- 


995 It dent of any Power in the Country; the Judges are nominated by the Crown; and that their Minds 


"2X every other Emolument 


may not be influenced by Hope or Fear, large Salaries are annexed to the Office by Parliament, 
= which are declared to be in Lieu of all Emoluments whatſoever, with negative Words, excludin 


(e 8 
in any Manner, or on any Account or Pretence whatſoever,“ than ſuch 


5 = Salaries and Allowances as by the Act are directed to be paid. Another Clauſe is added, Proni- 


3 A. a a 5 5 CC . 
= biting the Acceptance from any Perſon or Perſons, in any Manner, or on any Account whatſoever, 


Nn 


: 3 of any Gift, Donation, Gratuity, or Reward,” in as large and ample Terms as the Engliſh Lan- 


7 guage can furniſh, General as theſe Prohibitions are, I do not think they can be conſtrued to 


2X extend beyond the Intention of preſerving the Parties independent: The Governor, therefore, or 
either of the Four Counſellors, may accept additional Emoluments from the Company; becauſe, in 
the Formation of their Office, they are created dependent on the Company, and expreſsly directed 


to obey their Orders. For the ſame Reaſon, the Judges may receive additional Salaries from 


the Crown, becauſe they are removable by the Crown; and there appears no Intention to guard 

their Independence from that Quarter: But I cannot perſuade my ſelf, that the Exception can be ex- 
tended to the Chief Juſtice, and either (and conſequently to all) of the Judges accepting Offices 
of great Power and large Emoluments, during the Pleaſure of the Company, who, together with all 
Perſons directly or indirectly in their Service, are amenable to the Supreme Court; or during the 
Pleaſure of the Council, who are intruſted with thoſe Powers, the Abuſe of which the Supreme 
Court was inſtituted to repreſs. If the Judges may accept from the Council, it ſeems to follow, 
= that the Members of the Council, the Judges, and all Perſons in Civil or Military Employments 
under the Crown, or the Company, may accept Offices with Jaghires, or Salaries, from the indian 
Princes; for the general Prohibition of accepting from Perſons of this Deſcription, in the ſubſequent 
Clauſe, is expreſſed in the ſame Terms as the preceding, with this ſole Diſtinction, that the Clauſe 
reſpecting the Judges and Council alone prohibits the Acceptance from any Perſons whatſoever, 
I am therefore of Opinion, that the Appointment is illegal, as contrary to the Intention of the 
Act of the 13th George III. and ſubverſive of the Object of the Legiſlature, in the Inſtitution of a 
Supreme Court. I cannot forbear to add, that the Example of a Chief Juſtice, one Day ſummon- 
ing the Governor General and Council before his Tribunal, for Acts done as Council, and the next, ac- 


cepting Emoluments nearly equal to his original Appointment, to be held during the Pleaſure of the 
SEL CoM, Rep, 1, LD ſame 
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ſame Council, is in itſelf pernicious ; and ſhould this Appointment be confirmed, Oppoſi, * 
right or wrong, to Government on the Seat of Juſtice, may become a ſure Road to Pretermey, 
and we may ſee future Judges leading Examples of that Corruption, which they were intended 0 
puniſh and prevent. 

Geo. Rous. 


Inner Temple, 
Dec' 20th 1781. 


Temple, Dec. 22, 1/81. 


The Solicitor General preſents his Compliments to Mr. Smith; and having conſidered furthe 
the „ min relating to the late Appointment of Sir Elijah Impey, ſince he ſubſcribed an Op. 
nion Upon it, he incloſes to Mr. Smith his preſent Ideas upon the Subject, which he wiſhes to hy 
laid before thoſe, to whom his former Opinion is communicated. 


* See 16 * my Opinion upon the Queſtion relating to the Appointment of Sir Elijah Impey p 


the Office of Judge of the Court of Sudder Dewannee Adaulut, great Doubts have occurred to ty 


upon that Queſtion ; and although there is no particular Proviſion in the Statute of 13 


George III. Cap. 63. which ſeems to have been intended to prohibit any of the Judges of tj; 
Supreme Court from accepting ſuch an Office; yet it is by no Means clear to me, that th; 


Acceptance of ſuch an Office, with a Salary or other Profit annexed to it, is not forbidden r 
rendered illegal by that Law. The great Object of that Law was, to erect a Court of Judice. 
ture, which might more effectually controul the Britiſh Subjects within its Juriſdiction, than any 


former Judicature had done. The Judges who compoſed it, were to be named by the King, 
and their Salaries are fixed by the Statute, They do not, in any Reſpect, depend on the Indi 


Company, except that the Company are to pay their Salaries. To give Effect to this Court of Judi. 
cature, it ſeems to be neceſſary that the Judges ſhould be, as far as poſſible, independent of th; 


Servants of the Company. I therefore doubt, whether the Acceptance of ſuch an Office, with 
a Salary, eſpecially to be held at the Pleaſure of the Governor and Council, is not contrary to the 


Spirit and principal Intention of the Statute. If it be ſo, it may perhaps not be thought a _ 
great Stretch of Conſtruction, to conſider the Acceptance of ſuch an Office and Salary, as forbid. | 
den by that Part of the 23d Section, which prohibits the Judges to accept any Reward, &c.; | 


but my Doubts would have been the ſame, from the general Principle and Object of the Stz- 
tute, if the Words of that Section could not be ſuppoſed to extend to this Cafe. I have not 


been able to get the better of theſe Doubts, although I have been very deſirous of doing i, 
from the great Reſpect I have for the Opinions of thoſe Gentlemen, with whom I lately concur. | 
red; and whoſe Judgment ought to have much more Weight and Authority than mine. 


J. Mansfield. 


Temple, Dec, 22, 1781. | 
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Extract of a Leiter from the Governor General and Council in Bengal, in their Revenue Department, lo tit 


Court of Directors of the Eaſt India Company, the 25th of November 1780. 


12th. 1 ſeveral important Changes which have taken Place in the Conſtitution and Civil Gorern- 
hs ment of theſe Provinces, ſince the Period when the late Preſident and Council adopted rhcir 
Plan for the Adminiſtration of Juſtice, which Changes had not hitherto been provided for, in any genc- 
ral and uniform Syſtem, have induced us, after the moſt mature and attentive Conſideration of the Stair 
| of this Country, with Reſpect to its preſent Circumſtances, and the Manners and Cuſtoms of its [:- 
cone. habitants, to eſtabliſh a genera] Plan and Set of Regulations, for the more effectual and regular Adnii- 
» niſtration of Juſtice in the Country Civil Courts of theſe Provinces. 


13th, By this Plan, Courts of Civil Judicature are continued in each of the Grand Diviſions of 
Calcutta, Moorſhedabad, Burdwan, Dacca, Purnea, and Patna ; over each of which Courts, a Com: 


pany's covenanted Servant is appointed to preſide, under the Title of Superintendent or Judge of 
Dewannee 


VE 


ages Adaulut, whoſe Juriſdiction is ſeparate from, and independent of, the Provincial 
Pbuncils. 


*. ch. Care has been taken to diſtinguiſh and diſcriminate the particular Object of the Juriſdiction 
tte Provincial Councils, and thoſe of the Superintendents of Adaulut; leaving with the former, ex- 


Ave Juriſdiction in all Matters which directly concern the Revenue, and ſome which may more 


Ittantly affect the Collection of it; but all Caſes of Meum and Tuum, all Succeſſions to Zeminda— 


. and other inheritable Lands, and Diſputes of perſonal Property and perſonal Rights, on which 
: plication may be made to them, are to be referred to the Deciſion of the Superintendent of Adau— 


88 
wn N s 
2 


J ut, in whom this Authority has been veſted; intending, that the Time and Attention of the late Pro- 
IJincial Councils ſhall not be taken up in hearing and determining Matters of a judicial Nature, ex- 


Eept in Caſes which ariſe out of, or concern the Collection of, the Public Revenues ; which will re- 
eve them from a great Degree of Labour and Reſponſibility, and enable them to proſecute, with more 


"F fc, the other Duties of their Station—the keeping up the Collection of the Revenues under their 


Charge, and preventing Oppreſſion, by a ſpeedy Adjuitment of all Diſputes and Differences which may 


ariſe in Conſequence. 


. 15th, We have in like Manner been careful to reſtrain the Authority of the Superintendent of 


A daulut, in ſuch particular Caſes as might interfere with, or obſtruct the Collection of, the Reve- 


Dues; but in all Caſes where the Superintendent may have Occaſion to apply to the Provincial 


Councils for their Aſſiſtance, we have directed them to afford it to the utmoſt of their Power, as far 
as the particular Circumſtances of the Caſe will admit; and, in general, to conſider the Spirit as well 


as the Letter of our Regulations, and endeavour to conform thereto, by co-operating with the Su- 


perintendent, and promoting, as far as may depend on them, the Adminiſtration of Juſtice, in the 


reſpective Diviſions under their Authority. 


16th. For the ſeveral Rules and Ordinances contained in the Plan, and for the Oath adminiſtered 


to each Superintendent before he was inveſted in his Office, we beg Leave to refer you to the Pro- 
ceedings noted in the Margin, in which the Plan itſelf is recorded: We allo tranimit a Copy of it, © 
a ſeparate Number in the Packet. 


17th. The Superintendents have been allowed a Salary of One thouſand Sicca Rupees, and Three 


hundred Sicca Rupees each per Month for Houſe Rent, in lieu of all Contingencies ; the Amount 


of which, together with that of their Eſtabliſhments of Officers and Servants, will, we hope, be in a 


great Meaſure defrayed by the Fees or Commiſſion which the Regulations direct to be levied, at 


5 ſpecific Rates, on the Proceſs and Deciſion of all Cauſes, of which they may take Cognizance. 


18th. The inferior Dewannee Courts being, by their Conſtitution, all made amenable to a ſuperior 


7 Court, called the Sudder Dewannee Adaulut, or Court of Repeal and Reviſion, the Duties of which 
the Board had hitherto reſerved to be executed by itſelf, though it had not held any immediate Pro— 


cCeedings in Conſequence; the Governor General, to whoſe Minute on the Subject we beg to ref: 


you for the Grounds of the Motion which followed it, propoſed, That the Chief Juſtice ſhould be 


requeſted to accept of the Charge and Superintendency of the Office of Sudder Dewannee Adaulut, 

under its preſent Regulations, and ſuch others as the Board ſhould think proper to add to them, or to 
ſubſtitute in their ſtead ; and that on his Acceptance of it, he ſhould be appointed to it, and ſtiled 
The Judge of the Sudder Dewannee Adaulut. 


19th. The Governor GeneraPs Motion being reſolved in the Affirmative; and the Offer made in 


_ Conſequence to the Chief Juſtice, he accepted of the Office; and has been appointed to it accordingly, 


20th, For our ſeparate Opinions on this Subject, and for ſome additional Regulations which have 
been propoſed for the Chief Juſtice, ſince his Appointment, and confirmed by us for the Sudder and 


- interior Dewannee Adauluts, we requeſt your Reference to the Proceedings noted in the Margin; 


Copies of which Minutes and Regulations are allo tranſmitted Numbers in the Packet. 


Extre of the Proceedings of the Governor General and Council at Fort William, in their Revenue Depart- 
| ment, the 28th March 1780. | 


| As ſeveral important Changes have taken place in the Conſtitution and Civil Goverr ment of 
theſe Provinces, ſince the Period when the late Preſident and Council adopted their Plan for the 
Adminiſtration of Juſtice; and as theſc Changes have not hitherto been provided for in any general 
and uniform Syſtem, the Governor General and Council therefore, after maturely and attentively 
conſidering the State of this Country, with reſpect to its preſent Circumſtances, and the Manners 
and Cuſtoms of its Inhabitants, have relolved, That the tollowing general Plan and Regulations 


mall now be eſtabliſhed, for the more effectual and regular Adminiſtration of Juſtice in the Country 
Civil Courts of theſe Provinces. | | 
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ift. That there ſhall continue to be Courts of Civil Judicature in each of the grand Diviſions of 
Calcutta, Moorſhedabad, Burdwan, Dacca, Purnea, and Patna; and that over each of theſe Court, 


a Company's covenanted Servant ſhall preſide, under the Title of Superintendent of Dewannee 
Adaulur. | 


2d. That the Superintendent of each Dewannee Adaulut ſhall be appointed by the Govern: 
General and Council, and that his Juriſdiction ſhall be ſeparate from, and independent of, the Pro. 
vincial Councils. 


34. That the Provincial Councils already eſtabliſhed, ſhall continue to try and decide, in the ſan; 
Manner as they have hitherto been allowed to practiſe, on all Cauſes which have an immediate Re. 
lation to the Public Revenue; ſuch as Demands of Government on Zemindars, Talookdars, Chou. 
dries, Farmers, Muthaaheds, Woodadars, Securities, Aumils, Taſſeeldars, Etmaumdars, Shaik. 
dars, or others employed in the Collections, or any ways reſponſible for the Revenues immediate] 
under the Provincial Councils; Demands of Zemindars, Talookdars, Chowdries, Farmers, Mu. 
thaaheds, Woodadars, Securities, Aumils, Taſſeeldars, Etmaumdars, Shaikdars, &c. on ther 
under Farmers, Malzamins, inferior Landholders and Collectors, or others from whom 
Rents or Kevenues are immediately due to them; and, in ſhort, all Demands for Rents or Reue. 
nues of Perſons employed in the Collection of them, either officially or hereditary, in the different 
Gradations downwards, from Government to the Ryots, or immediate Occupaats of the Soil, Ang 
again, in the ſame Manner, all Complaints of Ryots and Perſons of any of the other above. mentioned 
Denominations, againſt the Perſons to whom they pay Revenue in the different Gradations upward, 
for irregular and undue Exactions, and in general, for all Oppreſſions which do not fall under ths 
Cognizance of the Fouzdarry Courts. The Provincial Councils ſhall further try and decide aj | 
Diſputes relative to Boundaries, except within the Town of Calcutta and Limits of Punchanum 
Gung, or 55 Dhees, which are to be reſerved to the Superintendent of the Calcutra Adaulut, 2 
being likely to take up too much of the Time and Attention of the Provincial Council, from the 
Number and Intricacy of the Suits which may be expected to ariſe about the Bounds and Limits of 
landed Property; and alſo all Claims for Money lent to Zemindars, Talookdars, and Chowdries, 
for the Payment of the Revenue, EVE ”® | 


4th. That all Cauſes of Inheritance to Zemindarries, Talookdarries, Chowdrahies, or other real 
Property; all Mercantile Diſputes, all Matters of Perſonal Property, all Diſputes about the Bounds 
and Limits of landed Property within the Town of Calcutta and Limits of Punchanum Gung, 
or 55 Dhees; and in ſhort, all other Cauſes of a Civil Nature, not deſcribed in the Third Article 


of theſe Regulations, ſhall be ſubject to the Juriſdiction of the Superintendent of the Court of De. 


wannee Adaulut, | 


5th. That the Superintendent of the Dewannee Adaulut ſhall bold his Courts Three Times is 
every Week, and as frequently as Occaſion may require; but that no Cauſe ſhall be heard or deter 
mined, except in open Court, and in the Preſence of ſome of the principal Officers, 5 


6th. That the Proceſs obſerved for trying Cauſes in the Provincial Dewannee Adaulut, ſhall be 
as follows: | 


Firſt, To file and read the Petition of the Complainant. . 
Secondly, To ſummon the Defendant, and require Security from him to anſwer the Plaint. 
which, if he does not give, the Superintendent may either confine him by Peons, 
or otherwiſe, at his Diſcretion; to allot a limited Time for the Defendant to give 
Anſwer, which, when received, ſhall alſo be filed and read. 
Thirdly, To hear the Parties, viva voce, and if neceſſary, examine Evidences: And 
Laſtly, To pals Decree, 1 5 . | h 
That if in adhering to this Order of Proceſs, the Defendant ſhall evade or 
delay giving Anſwer within the limited Time, the Court ſhall proceed 
to hear and try the Cauſe, ex parte; and to give Judgment according 
to the Evidence before them. 3 


-th. The Petition or Plaint being the Foundation of the Cauſe, muſt be an authentic Document, 
and ſigned or ſealed by the Plaintiff, or his authorized Vacqucel, and contain a particular State of 
the Cale. No Plaint to be regiſtered, except in this Form, and delivered either by the Plaintiff in 
Perſon, or by a Vacqueel or Vacqueels, having written Authority from him; the Name of ſuck 
Vacqueel or Vacqueels to be regiſtered; and none but authorized Vacqueels to be allowed to ſpeak 


— 


in the Cauſe. 25 


The ſame Rules muſt be obſerved by the Defendant in his Anſwer, and in the Rejoinders, ©: 
Replies, which may follow. The Superintendent to ſummon Witneſſes by Tullub, and to inflict 
moderate Fines, or puniſh by Impriſonment, for Non-attendance, 


sth. That all Cauſes ſhall be brought before the Court, and the Proceſs conducted in the Order 
in which the Plaints are filed, and the Evyidences and Exhibits prepared. 


3 gti. 


14] omplete Records ſhall be kept in the following Form : That at the Concluſion of 
Wi, the Naos, Anſwer, Rejoinder, and what other Reply may follow, Evidence, 


in the Order they are made; and laſtly, the Decree or Judgment, be written 
dn a Roll of ſtrong Paper, and authenticated by the Seal of the Court, the Signature of the Su- 
perintendent, and counterſigned by the different Officers, and delivered in this Form to the Keeper 
pf the Records, who is to be anſwerable for the ſame. The above to be deemed a complete Re- 
Tord of the Trial, and Copies thereof, under the Seal of the Keeper of Records, to be given to all 

"Perſons applying to him for the ſame, on Payment of a certain Fee, as ſhall hereafter be ſpeci- 
ted; and ſuch Copies ſo authenticated, to be deemed and received as Evidence 1n any other 
Court of Dewannee Adaulut, and in the Court of Appeals.—This Record to be kept in the Per- 
Gan, or Bengal Language, as the Petitions and Anſwers, or Exhibits, are delivered; but the 
Orders of Court to be in Perſian, and no Engliſh Petitions to be regiſtered. | 
Fe 


Orders of Court, 


” J1oth. That each Superintendent ſhall keep an Abſtract Regiſter of his Adaulut in Engliſh, 
containing the Names of the Plaintiff and Defendant, the Subſtance of the Suit, the Subſtance of 
the Decree, the Date of the Cauſe being filed, and the Date of the Decree being paſſed ; and 
this Abſtract ſhall be tranſmitted Monthly to Sudder Dewannee Adaulut. 


i1th. All Warrants for Parties to appear before the Dewannee Adaulut, ſhall iſſue from the 


Adaulut, under the Seal of the Court and the Signature of the Superintendent; but the Chief of 


the Provincial Council may, of his own Authority, iſſue his Warrant under the Seal of the Pro- 
© vincial Council, for apprehending any Perſon who he may require to anſwer any Charge before 
the Dewannee Adaulut, in Cafes which he ſhall judge of ſuch Urgency as to require it. 


12th, All Decrees of the Adaulut ſhall be iſſued under the Seal of the Court, and ſigned by the 
* Superintendent; and Copies ſhall be delivered by the Superintendent himſelf, in the public 
Cutcherry. 


1 3th. The Superintendent of the Adaulut, ſhall iſſue his Summons under the Seal. He ſhall not 


ſummon the Mofuſſil Farmers, or Zemindars, or Perſons employed in the Collections imme 


diately under the Provincial Council; but he may order their Vacqueels to appear, and in Caſe of 
their not ſending Vacqueels properly authorized, he is to apply to the Chief and Provincial Council, 
to ſummon the Parties themſelves, as directed in the 14th Article. To 

He may ſummon inferior Perſons from the Mofuſſil, under the following Reſtriftions, viz. That 
he ſhall not ſend Peons, or any other Perſons with Authority, into the Lands belonging to the 
Zemindars and Farmers, excepting only on ſuch Occaſions as ſhall indiſpenſably require it, for the 
immediate Execution of Juſtice, 5 | „ 

That on ſuch Occaſions, a Warrant, under the public Seal, and ſigned by the Superintendent, 
ſhall be given in Writing to the Officers employed, and be recorded in the judicial Proceedings, with 
the Reaſons for iſſuing it; but that no Perſon be ſummoned on ordinary Occaſions, excepting by 
a Tullubchitty to the Farmer, or Order, requiring him to produce the Perſon ſummoned in a certain 
Space of Time. That the Superintendent ſhall further avoid, as ſtudiouſly as poſſible, ſummoning 
any Perſons from the Mofuſſil, who are any Ways connected with the Revenue, during the Months 
of Badhoon, and Aſſin, and Augun, and Poos, unleſs in Caſes which call for an immediate 


Enquiry. 


14th, Should the Superintendent require the perſonal Attendance of Farmer, Zemindar, or Col- 
lector, he muſt make Application to the Chief or Council, who, if they judge it proper, will iſſue a 
Summons to ſuch Farmer, or Zemindar, or Collector, under the Provincial Seal and Signature of the 
Chief and Dewan ; but in all Caſes where they think proper to decline iſſuing ſuch Summons, at the 
Requiſition of the Superintendent, they ſhall aſſign their Reaſons, by Letter, to the Governor General 
and Council, for ſuch Refuſal. 8 | | 


15th, It ſhall be the Duty of the Superintendent to prevent the Interference of his private Servants, 


in any Cauſe depending, or intended to be brought on, before his Court, and to prevent them from 
having any Connection with the Parties. = 


16th, It ſhall be obſerved as a Rule of the Adaulut, to ſet down from among the Cauſes, in the 
Order in which they ſtand upon the File, ſuch as are ready for hearing; and to give proper and 
timely Notice to the Parties, of the Day on which they will come to be heard. | 


17th. All Arzees, on being preſented, ſhall * ſigned and numbered by the Superintendent and 
copied in a Book by a Moherre or Officer of the Court ; but they ſhall - no A be delivered 
do any other Officer, but the one whoſe particular Duty it ſhall be to copy and regiſter them, 


18th. And furthermore, to prevent the Abuſe of pri 7 8 
nermore, private Influence from obſtructing or divertin 
the Courſe of Juſtice, it is hereby declared, That every Officer of the Dewannee Adavlut, or = 


der vant or other Dependant of the Superintendent, who ſh ] l vi 
SSL. Com. Rep, F Perintendent, i 2 5 be convicted of receiving * Not 
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other valuable Conſideration, directly or indirectiy, from any Party in a Suit depending before the 
Adaulut, ſhall be puniſhed in an exemplary Manner, either by Fine, Impriſonment, or corporal 


Puniſhment, at the Diſcretion of the Superintendent, 


' 19th. That as the Litigiouſneſs and Perverſeneſs of the Natives of this Country, in their Suits and 
Complaints, are often productive not only of Inconveniencies and Vexation to their Adverſaries, but 
allo of endleſs Expence, and actual Oppreſſion; it is to be obſerved as a Standing Rule, that Com. 
plaints of ſo old Date as Twelve Years, ſhall not be actionable, unleſs where the Complainant can ſhey, 
by clear and poſitive Proof, that he had actually demanded Payment of the Sum in Queſtion, or 
otherwiſe directly preferred his Claim for the Matter in Diſpute, within that Period, and prove to the 
Satisfaction of the Superintendent, that either from Minority, or other good and ſufficient Cauſe, he had 
been precluded from the Means of procuring Redreſs; in which Caſes the Superintendent of the 
Adaulut, ſecing good Cauſes, is to admit the Suit. 


20th. That if the Parties ſhould be found guilty, as is often the Caſe, from Litigiouſneſs and Per. 
verſeneſs, of fly ing from one Court to another, in order to prevent and protract the Courſe of Juſtice, 
the Party ſo tranſgreſſing ſhall be conſidered as Nonſuited; and according to his Degree in Lite, and 


o * 1 * . * 4 8 o 
the Notoriety of the Offence, be liable to Fine, Impriſonment, or corporal Puniſhment. 


21ſt. That as Caſes may occur, in which it will be highly neceſſary, for the Welfare of the Cruſh 
and reſtrain trivial and groundleſs Complaints, and to deter and Intrigue, which Paſſions amon 
the People often work to the undoing of their Neighbours, a Diſcretion ſhall, in ſuch Caſe, be left to 
the Superintendent, either to impoſe a Fine, not exceeding Five Rupees, or inflict a corporal Puniſh- 
ment, not exceeding Twenty Laſhes with a Rattan, according to the Degree of the Offence, and the 
Perſon's Station in Life. 


22d. That Intereſt ſhall not be taken by Creditors or admitted by the Superintendent of the De. 
wannee Adaulut, either in Caſes of paſt Loans, above the Rates eſtabliſhed in the 18th Article of 
the former Plan for the Adminiſtration of Juſtice, namely on Sums not exceeding One hundred 
Rupees, Principal and Intereſt, at Rupees 3, 2, per Cent. per Menſem, or Half an Anna at 
the Rupee. ebony oh | 
On Sums above One hundred Rupees Principal, an Intereſt of Two Rupees per Cent. per Men- 
ſem. The Principal and Intereſt to be diſcharged according to the Conditions of the Bond; and all 
Compound Intereſts ariſing from an intermediate Adjuſtment of Accounts, to be declared unlawful, 
and prohibited. And in Cafes of future Loans, no higher Intereſt to be allowed than Two per Cent, 
per Menſem, or Twenty-four per Cent. per Annum, where the Principal ſhall be under One hundred 
Rupees; and One per Cent. per Menſem, or Twelve per Cent. per Annum, where the Principal ſhall 
exceed One hundred Rupees; and Publication of this to be made. 
When a Debt is ſued for upon a Bond which ſhall be found to ſpecify a higher Intereſt than the 
- eſtabliſhed Rates, the Intereſt ſhall be wholly forfeited to the Debtor, and the Principal only reco- 
| verable; and that all Attempts to elude this Law, by Deductions from the original Loan, under what- 
ever Denomination, ſhall be puniſhed by a Forteit of a Moiety of the Amount of the Bond to the 
Government, and the other Half to the Debtor. | 
It ſhall be further in the Diſcretion of the Superintendent, in Caſes of paſt Loans, on a Review of 
the Circumitances of the Debt, and Condition of the Debtor, to ſettle the Payment of the Debt ac- 
cording to a known and eſtabliſhed Cuſtom of the Countty; namely, where the Intereſt has accumu— 
Jated ſo as to exceed the Principal, to reduce it to One Half of the Principal; or where the Intereſt 
has exceeded One Half of the Principal, to reduce it to a Quarter. 


— = 
. RENE Ora aa ered me n 
wal 5 Fon — — — yet — 4 re \ 
: ” 
— a * © - 
4s _— ds * x Wo oy” > 2 — — — = — — 
2 ; 


7 230. That all Bonds ſhall ia future be executed in the Preſence of Two ſubſcribing Witneſſes ; 


and Publication hereof made. This not however to apply to Bills of Exchange, Receipts, or Notes 


of Hand, in which the Cuſtom of the Country is to be referred to and abided by. 


ERS 


24th. That whereas it has been too much the Practice in this Country, for Individuals to exerciſe 
a judicial Authority over their Debtors, a Practice which is not only in itſelf unlawful and oppreſſive, 
1 ſceing a Man thereby becomes the Judge in his own Cauſe, but which is alſo a direct Infringement 
13 of the Prerogative and Power of the regular Government: That Publicacion ſhall therefore be 
1758 made, forbidding the Exerciſe of all ſuch Authority, and directing all Perſons to prefer their Suits to 

| the eſtabliſhed Court of Adaulut ; and that the Superintendent ſhall particularly attend to this Re— 
gulation; which, it is apprehended, will prove the Means of Relief to the helpleſs Ryott, from the mer- 
Atty cileſs Crediror, the Money-lender, But that the Superintendent for the Relief of the poorer People, 
; il ſhall have the Power of referring Cauſes not exceeding One hundred Rupees, to Zemindars or public 

| 

[ 


Officers, or Arbitrators choſen by the Parties, reſiding near the Spot where the Cauſe of Action ſhall 
have ariſen; ſubject however to his Reviſal, in Caſes of flagrant Injuſtice or Partiality. 


2 5th. That in all Caſes of diſputed Property regarding Lands, Houſes, &c. where a local Inveſtiga- 
tion is required, an Aumeen ſhall be choſen, with the mutual Conlent of the Parties, or if they cannot 
agree in the Choice of one Perſon, each ſhall have the Privilege of nominating his own; or if they 
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F neglect to do either, the Superintendent ſhall appoint one for them. The Superintendent ſhall decide 
© 


bs on the Report of Circumſtances, as delivered by the Aumeen, or on their joint Report in Caſe there 


are Two. 


The Superintendent is alſo to attend, that the Aumeens do not accumulate Expences, by un- 

geceſſary Delays, but that their Scrutiny and their Wages be limited to the Time he judges {uffi- 

cCient for performing the Service in Queſtion ; the Expence ot the Enquiry to be defrayed by the 
Perſon who is caſt. 


8 
K * * t 
3 ; 


& 26th, Tat in all Caſes of diſputed Accounts, Partnerſhip, Debts doubtful or conteſted, 
. Bargains, Non performance of Contracts, and ſo forth, it ſhall be recommended to the Parties, to 
ny 2 


ſubmit the Deciſion of their Cautcs to Arbitration, the Award of which ſhall become a Decree 
of the Dewannec Adaulut.—The Choice of the Arbitrators is to reſt with the Parties, but they 


are to decide the Cauſes without Fee or Reward, | | SO 

The Superintendent on the Part of Government, is to afford every Encouragement in his Power 
to the Inhabitants of Character and Credit to become Arbitrators ; but is not to employ any co- 

ercive Means for that Purpoſe, 


27th. That in all Suits regarding Inheritance, Marriages, and Caſt, and other religious Uſages 
or Inſtitutions, the Laws of the Koran with Reſpect to Mahomedans, and thoſe of the Shaſter 
with Reſpect to Gentoos, ſhall be invariably adhered to.—On all ſuch Occaſions, the Molavies, 
or Brahmins, ſhall reſpectively attend to expound the Law, and they ſhall ſign the Report, and 


aſſiſt in paſſing the Decree. 


28th. That the Superintendent of the Dewannee Adaulut, ſhall have a Right of decreeing 
to the Party in whoſe Favour Judgment is given, any ſpecified Sum of Coſts within the real 
Amount, or in general to decree with Coſts, The Bill in both Caſes to be taxed by the Su- 
perintendent. 7 


29th. That on the Decree being paſſed, the Superintendent may enforce it, by ordering an 
Attachment of the Perſon of the Party who is caſt, or the Sale of his Effects at Auction; or 
by giving to the Party who hath carried his Cauſe, Poſſeſſion of the Property comprehended 
under the Decree, | | * | | : 

That it ſhall however be left to the Good Will of the Parties, and finally to the Diſcretion 
of the Superintendent, in ſome Caſes to adjuſt the Payment by a Kiſtbundee, taken from the 
Party who is caſt, . | 


goth. That the Decree of the Dewannee Adaulut ſhall be final in all Caſes, for Sums not 
Exceeding Sicca Rupees 1000, for altenated or free Lands, in which the Jumma or Annual 
Revenue of Government doth not exceed Rupees 1000. | 


31ſt. That where the Sum or Value decreed, whether in Money, Effects, or Lands, ſhall exceed 
the above Amount, an Appeal ſhall lie from the Decree of the Superintendent of the Dewannee 
Adaulut, to the Governor General and Council in the Court of Sudder Dewannee Adaulut. 


32d. That the Appeal muſt be made within 10 Days after the Decree, and is to be noted 
in the Margin of the Trial: And thar, as it may be a Diſcouragement to the Appellant, ro 
preſent his Petition of Appeal to the ſame Perſon who has decided againſt him in the firſt 
Inſtance, that all Petitions of Appeal againſt Deciſions of the Superintendents of Adaulut, ſhall 
be preſented to the Chief and Provincial Council of the reſpective Diviſion, who are to tranſ{nit 


the ſame without Delay, to their Governor General and Council, in their Department of Sudder 
Dewannee Adaulut. | | | | | 


33d. That no Appeals ſhall be received from an Award of Arbitration, unleſs the Arbi- 
trators ſhall have been previouſly tried and convicted in any Phouſdarry Court, of Subornation of 
Witneſſes, of a Colluſion with the Parties, of having received any Bribe or Conſideration for 
their Award; or unleſs the Witneſſes, on whoſe Teſtimony the Cauſe in Queſtion was decreed, 
ſhall have been previouſly tried and convicted in any Phouſdarry Court, of having given falle 
Evidence in the ſaid Cauſe z but that all criminal Accuſations, although ariſing from any Caule 
heard and decreed in the Dewannce Adaulut, are cognizable only by the Phouſdarry Court. 


| 34th. That Perſons found guilty of preferring groundleſs, litigious, or vexatious Appeals, 
ſhall be puniſhed, at the Diſcretion of the Governor General and Council, by an Enhancement of 


the Colts, which ſhall be given to the Reſpondent as a Compenſation for the Trouble and Ex— 
pence he ſhall have ſuſtained. | | 


- 


5 25th. That in Cafes where an Appeal is made from the Decree of the Superintendent to the 
Governor General and Council, the Appellant, if Defendant in the original Suir, on delivering 


his 


his Petition of Appeal, ſhajl be obliged to depoſit the Amount of the Decree, or give good 


and ſufficient Security for the Payment of the Decree, in cale it ſhould afterwards be confirmed 
by the Governor General and Council; the Coſts to be immediately paid, 


36th. That a Commiſſion ſhall be taken on every Plaint filed at the Commencement of 2 


Cauſe, in the Proportion of the Sums or Value ſued for in the Bill of Plaint ; the Rates of Com. 
miſſion to be as follows ; | | 


On all Sums not exceeding 1,000, 5 per Cent. 


On all D' D* 5,000, 4 per Cent, 
On all D' D' 10, ooo, 3 per Cent. 
On all Sums above 10, 00, 2 per Cent. 


That where the Suit is for Property in Lands, the Lands ſhall be eſtimated according to their 
annual Produce or Jumma; that is to ſay, alienated or free Lands, at Ten Times the Amount 
of their Annual Produce; and Malguzary Lands, at the Amount of One Year's Jumma or Re. 


venue of Government ; and the Commiſſion taken on filing the Plaint, ſhall be calculated ac. 
cordingly, 


37th. That every Plaint muſt neceſſarily ſtate the Sum or Value, and in Diſputes regarding 
Land, the Annual Produce or Jumma, of the Subject of the Suit. 7 


38th. That the full Commiſſion ſhall be depoſited by the Plaintiff, at the Time of filing the 


Bill of Plaint; but on the Decree being paſſed, the Defendant ſhall be immediately compelled 


to pay the Amount of the Commiſſion, due on the Sum againſt him, calculated at the ſame 


Rent or per Centage as that which was originally depoſited by the Plaintiff; and the Amount 
ſo extracted from the Defendant, ſhall be repaid by the Court to the Plaintiff. 


39th. That in Caſes of Appeal, the Appellant ſhall be obliged to depoſit a further Commiſſion; 


_ equal to One Half of the Sum originally depoſited by the Plaintiff, which, in caſe the Appellant 


carries his Appeal, and obtains a Reverſal of the Decree of the Provincial Adaulut, ſhall after- 
wards be recovered from the Reſpondent, and paid to him. 


40th. That Fees ſhall be eſtabliſhed on every Tullubchitty, Perwannah, or written Order 
of whatever Kind, iſſued during the Courſe of the Cauſe; to be extracted from the Party at 


whoſe Application ſuch Order is iſſued ; and that Fees ſhall alſo be taken on every Exhibit, at 


the Rate of Two Annas per Sheet, 


41ſt. That the Sums received agreeable to the 36th, 38th, 39th, and 4oth Articles of 
theſe Regulations, either on Account of Commiſſion, or for Fees, or Orders, and Exhibits, ſhall 
be reſerved and appropriated by the Superintendent, as a Fund for defraying the Charges of 


the Court; and that the Superintendent ſhall deliver Monthly, to the Governor General and 
Council, a particular Account of his Receipts and Expenditures. 


42d. That the Superintendent, on all Points which have not been expreſsly provided for by 
theſe Regulations, ſhall act diſcretionally, and according to the beſt of his Judgment; and that 


he ſhall not be removable from his Office, except at his own Requiſition, or on Proof of ſome 
Miſdemeanor. 5 


43d. That the above Rules ſhall be read over to each Superintendent before he is inveſt- 
ed with his Office; and that he ſhall be required to take the following Oath: I do 
ſwear, That I will adminiſter Juſtice to the beſt of my Ability, Knowledge, and Judgment, 
without Fear, Favour, Hope, or Reward; and that I will not receive, directly or indirectly, any 
Preſents, or Nuzzers, either in Money or in Effects of any Kind, from any Party in any Cauſe, 
or from any Perſon whatſoever, on Account of any Suit to be inſtituted, or which may be 
depending, or have been decided in the Court of Adaulut, under my Juriſdiction, nor will 1 
knowingly permit any Perſon or Perſons under my Authority, or in my immediate Service, to 
receive, directly or indirectly, any Preſents or Nuzzers, either in Money or in Effects of any 
Kind, from any Party in any Cauſe, or from any Perſon whatſoever, on Account of any 


Suit to be inſtituted, or which may be depending, or have been decided, in the Court of Adau- 


lut, under my Juriſdiction ; and that I will render true and faithful Account of all Sums 
received for Commiſſions on Cauſes, and Fees of Court, and of all Expenditures,” 


That theſe Regulations ſhall be conſidere 
be made by Authority of Parliament, 


d as binding, only until a new Arrangement ſhall 


Extract 


f . 


APP END IX. N. 4. 


W.tira of the Proceedings of the Governor General and Council at Fort Milliam, in their Revenue Depart- 


ment, the 11th April, 1780. 


1 
723 
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1 Read again, che Plan entered in Conſultation the 28th ultimo, for the Adminiſtration of Juſtice 


theſe Provinces. 


Agreed, That it be carried into Execution. 


F Agreed, That the Superintendents of Adaulut be allowed a monthly Salary of One thouſand 
Sicca Rupees, and an Allowance of Three hundred Sicca Rupees for Houſe Rent, ir. lieu of all 
Contingencies, 


18 — 


The Governor General recommends the following Perſons to be appointed Superintendents of the 


reſpective Adauluts. | 
| Calcutta, Mr. Thomas Dugald Campbell. 
Moorſhedabad, Mr. Edward Otto Ives. 
Burdwan, Mr. Hugh Auſter. | 
Dacca, Mr. Alexander Duncanſon. 
Dinagepore, Mr. Benjamin Grindall. 
Patna, Mr. John Guichard Booth. 


Agreed, That the above Gentlemen be appointed accordingly. 
Agreed, That the Plan be notified to the Provincial Councils in the following Letter. 


(Cir cular 5 
Te Mr. David Anderſon, Chief, Sc. Council of Revenue at Calcutta, 


— Gentlemen, | | 3 oy : 

We now incloſe you a Set of Regulations, which we have thought proper to eſtabliſh for the 
Adminiſtration of Juſtice in theſe Provinces, and require your particular Attention and ſtrict Ad- 
herence to the Rules and Ordinances contained therein. | is 


We likewiſe direct you to give every Aſſiſtance and Support in your Power to the Superinten- 
dents of Adaulut, in the Performance of the particular Duties aſſigned to them; and to give 
Force and Effect to the Regulations themſelves, 


We have been careful to diſtinguiſh and diſcriminate the particular Objects of your Juriſdiction, 
and thoſe of the Superintendents of Adaulut, and have left with you excluſive Juriſdiction in all 
Matter which directly concern the Revenue, and ſome which may more diſtantly affe& the Collec- 
tion of it; and theſe we think proper that you ſhould carefully retain and exerciſe ; but that you 
refer all Caſes of Meum and Tuum, and Diſputes of Perſonal Property and Perſonal Rights, on 


Which Application may be made to you, to the Decifion of the Superintendent of Adaulut, in 


whom we have thought proper to veſt this Authority; meaning, that your Time and Attention 
ſhall not be taken up in hearing and determining Matters of a judicial Nature, except in Caſes 
which ariſe out of or concern the Collection of the Public Revenue, which will relieve you from 
a great Degree of Labour and Reſponſibility, and enable you to apply with more Effect to the 
Performance of the other Duties of your Station, the keeping up the Collection of the Revenues 
under your Charge, and preventing Oppreſſions by a ſpeedy Adjuſtment of all Diſputes and Dif- 


- 


terences which may ariſe in conſequence, 


You will obſerve, that we have been careful to reſtrain the Authority of the Superintendent of 
Adaulut, in ſuch particular Caſes as might interfere with, or obſtruct the Collection of the Revenues, 
by prohibiting him from ſending Perſons with Authority into the Lands of the Zemindars or Farm- 
ers, or calling Perſons from the Mofuſſil during the Months of the heavy Collection, or ſum- 
moning Farmers, Zemindars, or Collectors of the Revenue, except through the Medium of your 
Board. Burt in all ſuch Caſes where the Superintendents: may have Occaſion to apply to you for 
your Aſſiſtance, it is our Directions that you afford it to the utmoſt of your Power, as far as the 
Particular Circumſtances of the Cale may admit; and in general, that you conſider the Spirit as 
well as the Letter of theſe Regulations, and endeavour to conform thereto, by co-operating with 


= 558 and promoting, as far as may depend on you, the Adminiſtration of Juſtice in 
the Diviſion under your Authority. 


Set. Com. Rue, I. LF] We 


APPEND Ix N. 4 


We have appointed Mr. Thomas Dugald Campbell Superintendent of Adaulut for your Dj, 
ſion; whom you will therefore call before you, and having read over to him the Regulations, tend 
him the Oath preſcribed by the 43d Article, before he is inveſted with his Office. The G,,, 
muſt be entered in a Book kept for that Purpoſe; and after it has been adminiſtered, muſt 1, 
ſigned by the Superintendent. Ne OR | 


The Salary of the Superintendent has been fixed at 1,000 Sicca Rupees, with an Allowance ef 


300 Sicca Rupees per Month for Houſe-rent, in lieu of all Contingencies. 
Fort William, | % in SEC. 
the 11th April 1780. | St e $090 36, 
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The fame to Moorſhedabad, Mr. Ives. Woo | | 2 
Burdwan, Mr. Auſter. | 5 


— — 
— — 


\ Daccaz Mr. Duncanſon. 
Dinagepore, Mr. Grindall. 
Patna, Mr. Booth, 


Ordered, That the Secretary do adviſe the Superintendents of the Adauluts, of their Appoint. 
ments, and furniſh them with Copies of the Regulations for their Gaidance. 


Extract of the Proceedings of the Governor General and C ran at Fort Wilham, in their Revenue Depar:- 
Cs _ ment, the 29th September 1780. | | 
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The Governor General delivers in the following. Minute, which he requeſts may be entered in 
this Day's Proceedings; but the Subject of it being of too much Importance for any immediate 
Deciſion, that it lie for Conſideration till the next Meeting of the Board. . 


Fea An ot — oe In, 


Governor General,-The Inſtitution of the new Courts of Dewannee Adaulut has already 
given Occaſion to very troubleſome and alarming Competitions between them and the Provincial 
Councils, and too much Waſte of Time at this Board. Thele, however, manifeſt the Neceſſity 
of giving a more than ordinary Attention to theſe Courts, in the Infancy of their Eſtabliſhment, 
that they might neither prevent the Purpoſes, nor exceed the Limits of their Juriſdiction, nor 
ſuffer Encroachments upon it. „„ N e ones 
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To effect theſe Points, would require ſuch a laborious and almoſt unremitted Application, that 
however urgent or important they may appear, I ſhould dread to bring them before the Confide- 
ration of the Board, unleſs I could propoſe ſome Expedient for that End, that ſhould not add t. 
the Weight of Buſineſs with which it is already overcharged. 5-2 


That which I have to offer, will, I hope, prove rather a Diminution of it. 


By the Conſtitution of the Dewannee Courts, they are all made amenable to a ſuperior Court, 
called the Sudder Dewannee Adaulut, which has been commonly, but erroneouſly, underſtood to 
be ſimply a Court of Appeals. Its Province is, and neceſſarily muſt be, much more extenſive, 
It is not only to receive Appeals from the Decrees of the inferior Courts, in all Cauſes exceeding 4 
certain Amount; but receive and reviſe all the Proceedings of the inferior Courts; to attend t 
their Conduct, to remedy their Defects, and generally, to form ſuch new Regulations and Checks, 
as Experience ſhall prove to be neceſſary to the Purpoſes of their Inſtitution, | 


Hitherto the Board has reſerved the Office to itſelf ; but hath not yet entered on the Execution 


of it ; nor, I will venture to pronounce, will it ever, though Half of its Time were devoted to 
this ſimple Department, 


Yet, without both the Support and Controul of ſome powerful Authority held over them, it is 
impoſſible for the Courts to ſubſiſt; but they muſt either ſink into Contempt, or be perverted into 
the Inſtrument of Oppreſſion. | = 


This Authority, I repeat, the Board is incapable of executing ; and if delegated to any Body 
of Men, or to any individual Agent, not poſſeſſing in themſelves ſome Weight, independent of 
mere official Power, it will prove little more effectual. The only Mode which JI can deviſe to 
ſubſtitute for it, is included in the following Motions; which I now ſubmit, on the Reaſon pre- 
miſed, to the Conſideration of the Board: 5 8 


That the Chief Juſtice be requeſted to accept of the Charge and Superintendency of the Office 
of Sudder Dewannee Adaulut, under its pretent Regulations, and ſuch. other as the Board ſhall 
| think 


* 


85 
- 22 


5 think proper to add to them, or to ſubſtitute in their Stead; and that on his Acceptance of it, 
be be appointed to it, and ſtiled“ The Judge of the Sudder Dewannee Adaulut.” 


+ Y PE NCD IX, . 


I ſhall beg Leave to add a few Words in Support of this Propoſition, on different Grounds. 


I am well aware, that the Choice which J have made for ſo important an Office, and one which 
will minutely and nearly overlook every Rank of the Civil Service, will ſubje&t me to much popular 


Prejudices; as its real Tendency vill be miſunderſtood by many, miſrepreſented by more, and 
if perhaps dreaded by a few.—T ſhall patiently ſubmit to their Conſequences, becauſe I am conſcious of 
the Rectitude of my Intentions, and certain that the Event will juſtify me, and prove, that in 
whatever Light it may be ſuperficially viewed, I ſhall be found to have ſtudied the true Intereſt of 


1 
12 


the Service, and contributed the moſt effectually to its Credit. 


The Want of legal Powers, except ſuch as are implied in very doubtful Conſtructions of the Act of 
Parliament, and the Hazards to which the Superiors of the Dewannee Courts are expoſed in their own 


$ Perſons, from the Exerciſe of their Functions, has been the principal Cauſe of their Remiſſneſs, 


and equally of the Diſregard which has been in many Inſtances ſhewn to their Authority. They 

will be enabled to a& with Confidence ; nor will any Man dare to conteſt their Right of acting, when 

their Proceedings are held under the Sanction and immediate Patronage of the Fuit Member of the 

Supreme Court, and with his Participation, in the Inſtances of ſuch as are brought in Appeal before 

him, and regulated by his Inſtructions. They very much require an Inſtructor, and no one will 
doubt the ſuperior Qualifications of the Chief Juſtice, for ſuch a Duty. 


It wil be a Means of leſſening the Diſtance between the Board and the Supreme Court, which 


haas perhaps been, more than the undefined Powers aſſumed to each, the Cauſe of the Want of 


that accommodating Temper, which ought to have influenced their Intercourfe with each other, 
The Contention in which we have been unfortunately engaged with the Court, bore, at one Time, 
fo alarming a Tendency, that I believe every Member of the Board foreboded the moſt dangerous 
Cunſequences to the Peace and Reſources of this Government from them, They are at preſent 
compoſed, but we cannot be certain that the Calm will laſt beyond the actual Vacation, fince the 
ſame Grounds and Materials of Diſunion ſubſiſt; and the Revival of it, at a Time like this, added 
to our other Troubles, might, if carried to Extremities, prove fatal. 


The Propoſition which I have ſubmitted to the Board, may, nor have I Doubt that it will 
prove an Inſtrument of Conciliation with the Court, and will preclude the Neceſſity of its aſſuming 
a Juriſdiction over Perſons exempted, by our Conſtruction of the Act of Parliament, from it. tr 
will facilitate and give Vigour to the Courſe of Juſtice ; it will leſſen the Cares of the Board, and add 
to their Leiſure for Occupations, more urgent and better ſuited to the Genius and Principles of 
Government: Nor will it be any Acceſſion of Power to the Courts; even that Portion of Authority, 


which is propoſed to be given, given only to a ſingle Man of the Court, and may be revoked, when- 
ever the Board ſhall think it proper to reſume it. | NE: | 


Extrait of the Proceedings of the Governor General and Council at Fort IWilliam, in their Revenue 
Department, the 24th October, 1780. 


The Governor General's Minute, concerning the Sudder Dewannee Adaulut, recorded in the laſt 
Conſultation, having been ſent in Circulation, for the Opinions and Deciſion of the Board; the 
Opinions delivered thereon are entered in the Order in which they were received. 


Mr. Francis.—I have not had ſufficient Time to give this important Propoſition all the Conſideration 
it deſerves: The Reflections which it ſug 


4 es: | ſuggeſts, muſt be ſtated haſtily as they occur. That this is a freſh 
2 lucceeding many others, in the Adminiſtration of Juſtice to the Natives of this Country, 
is of 1tlelf a weighty Objection. All Innovations of this Nature are dangerous, eſpecially in a Coun- 
try, whoſe Government cannot div 


1 ume ot di ide or lurrender auy of its Powers, without leſſening the Reſpect, and 
azarding the Obedience of its Subjects. On this Principle we contended for the excluſive ſuriſdic- 


con 5585 Governor General and Council, as Dewan over the Zemindars, Landholders, and 
3 e of this Country. In my Judgment, the Propoſition amounts to a direct Contra- 
10 we 5 of every Thing we ſaid, or did, in the Caſe of the Rajah of Coſſijurah. As 
5 8 ee received and underſtood by the Natives. They cannot diſtinguiſh between 
ne — Ju wy ane ah SyPrems. Court; or if the Diſtinction could poſſibly be explained to them, 
5 Joricdictio 5 . that in fact it was not intended to reinſtate the Court in the Exerciſe of 
that th on which it had claimed, and which we had reſiſted, it is probable they would think 

ne greater Evil was to befal them. 1 hope it is unneceſſary for me to ſay, that no Idea of 


perſonal Diſreſpect to the Chi- Py 2 | : 1 
Queſtion bend 5805 e Juſtice can be intended, in any Thing I ſhall offer on the public 


me, I diſclaim. it. 1 f Expreſſion that may appear to have ſuch a Tendency, ſhould eſcape 
; im It, 1 mean to examine the propoſed Inſtitution in its own Merits, and the Diflicul- 
10 ties 
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ties it may be ſubject to as a public Meaſure, without Reference to the perſonal Character o- 


Qualifications of any Individual. —I ſhall follow the Reaſoning of the Governor General's Minute, 
in the Order in which he has placed it. N 


iſt, If the Inſtitution of the new Court has already given Occaſion to Competitions between the 
Provincial Councils, and the Dewannee Adauluts, it is our Buſineſs and Duty to put an End to 
them by our Authority, which is direct, and ſufficiently coercive over both Parties. We ought to 
draw the Line between them, and inſiſt on their reſpective Submiſſion to the Limitation deſcribed 
by it. I do not think, that to effect this Point, would require any very laborious Application on 
our Part. Our Adminiſtration wants Vigour, not Time, to execute all its Duties. One Puniſhment 
would have more Effect than a Thouſand Regulations. But if the Argument were well founded, how 
is the Difficulty removed, by transferring this laborious Service to the Chief Juſtice, who is alread 
ſo overloaded with the Buſineſs of the Supreme Court, that he finds it impoſſible to aſſiſt his 
Brethren as acting Juſtices of Calcutta, and therefore is very juſtly excuſed from ſharing with them 
in the Toil of that troubleſome Office ? | 


2d. The Sudder Dewannee Adaulut, I know, has been commonly, but I do not think it is erroneouſly, 
underſtood to be ſimply a Court of Appeals. The 6th Article of the Plan for the Adminiftration 
of Juſtice, provides, That the Dewannee Sudder Adaulut ſhall receive and determine Appeals from the Pry. 
vincial Dewannee Adauluts ; and it ſays no more. If its Province be, and neceſſarily muſt be, much 
more extenſive, the Extent of it ſhould be accurately deſcribed and defined. For my own Part, I 
know not where to look for this neceſſary Definition; but I know that a Juriſdiction not ſo defined, 
either has no Power at all, or it is deſpotic. A Court of Appeal, as ſuch, can do nothing but receive 
Appeals from the Decrees of inferior Courts. If it is to receive and reviſe al the Proceedings 


of ſuch Courts, it muſt itſelf ceaſe to be a Court of Appeal; for what Suitor will appeal to a 


Superior Court, which has already reviſed, approved, and confirmed the very Proceedings by which 
he thinks himſelf injured? If a Court of Appeal adheres to the true Principles of its Inſtitution, 
it ſhould know nothing of the Proceedings of the inferior Court, until; an Appeal from the Decree 
of that Court, comes regularly before it. If it has already approved of the Proceedings below, 
it is, inſtanter, a Party, and cannot be Judge. 3 


As to the other Duties propoſed, ** of attending to their Conduct, of remedying their Defects, 
and forming new Regulations, &c.” theſe are Objects for the legiſlative Power of the Country, 


which, I underſtand, quoad hoc at leaſt, is excluſively and unalienably veſted in the Governor Ge- 
neral and Council, | 


3d. I am of Opinion that the Office might be exerciſed by the Board, or by any Two Members 
of it; and that Two or Three ſpecific Days allotted in a Month to this Duty, would be ſufficient 
to perform it. WO | 


+ 


* 4th. I muſt object to the Requeſt propoſed to be made to the Chief Juſtice, for the following Rea- 


ſons : The Governor General and Council cannot, without departing from the Principles on which 


they have unanimouſly acted, eftabliſh the Sudder Adaulut on any Plan, which commits the Com- 

pany's Rights, or ours, in Quality of Dewan of the Provinces, to the Cuſtody of all or any of 
the Judges. The Supreme Court and Council differ widely in their Ideas of the Juriſdiction of 
the Court. The Chief Juſtice cannot be ſuppoſed to have changed the Opinions, which he has 
at all Times ſo ſtrictly maintained; and thoſe Opinions would lead him to ſubmit to the Juriſ- 
diction of the Court in many Inſtances, in which the Council, upon heir Principles, would reſiſt them. 
Thus the Council, by making the Chief Juſtice Judge of the Sudder Adaulut, would put it into 
the Power of the very Man with whom they have been contending, to give up what they hither- 
to inſiſted on as their eſſential Rights. Hs 


The great Object of this Plan, is to give Authority to the Dewannee Adauluts ; but I cannot admit 
that the Means are likely to anſwer the End. The Arguments drawn from the elevated Station of 
the Chief Juſtice, have no Weight, He can carry none of the Powers of the Supreme Court into 
the Sudder Adaulut. When he acts under the Appointment of the Council as Superintendent, 
he will poſſeſs no Part of the Authority which he derives from the King's Appointment of 
Chief Juſtice. It will not prove an Inſtrument of Conciliation, nor prevent the Revival of Diſputes, 
which it is ſaid might prove fatal. It is admitted by the Governor, that the Grounds of Diviſion 
ſtill ſubſiſt; and it is certain, that the Appointment of the Chief Juſtice to the Sudder Adaulut, 
will make no Alteration in the Authority and Powers of the Supreme Court, The remaining 
Judges will have the ſame Powers which they all now poſſeſs ; becauſe the Council cannot, by new 
modelling the Adauluts, abridge, or in any Way affect, the Powers of the Court. If the Chict 
Juſtice carries his late Opinions into the Sudder Adaulut, the Supreme Court will obtain Strength 
from the Appointment : If he acts on new Principles, more conformable to thoſe of the Coun- 
cil, that will raiſe freſh Difficulties ; it will tend to make a Breach between him and the other 
Judges, but can never repair the Breach already ſubſiſting between the Court and Council. 
I uſe the Language which has already been appl.ed by us to the Judges, when I ſay, That there 
is a Jealouſy, which all Men feel for their own Power and Conſequence, The Two Puijne Judges 


9 cannot 


ference given ns. W ot 
fence, nor ought we to be careleſs of the Effects it may produce. 


APPEND IX Nos | 


at feel themſelves wounded by this partial Selection of the Chief Juſtice, and the Pre- 


Ee to his ſuperior Qualifications. We ought not to offer them ſuch Cauſe of Ot- 


T conceive that the Appointment of the Chief Juſtice to this Office, would claſh and be inconſiſt- 


ent with the Duties of his preſent Station. It would be an inſuperable Bar to his acting in many 
Z Caſes, in which his Duty as Chief Juſtice would call on him to act. Suppoſe A Suitor in the 
Adaulut ſhould think the Judge had acted s,, he might bring his Action againſt him 
in the Supreme Court; and when, upon the Principles on which the Court and the Chief Juſtice 
have eee, ere. and acted, he would be obliged to come as a Party into the Court in which 
he ought to preſid Ot 

Way; and he might be compelled to pay Damages for what he had done as Superintendent, in the 
* ſame Manner that the Council at Patna were for their Proceedings againſt Nadara Begum. Thus 


e as Chief Juſtice, to plead in the uſual Form, and to defend himſelf in the uſual 


\ 


his Proceedings in the Adaulut, would bring him a Party in his own Cauſe, and preclude him from 
acting in his Capacity of Chief Juſtice. Again; ſuppoſe a Perſon committed by any of the inferior 
Adauluts, or by the Chief Juſtice himſelf as Judge of the Sudder Adaulut, ſhould apply to him 
for a Writ of Habeas Corpus; ſhall he refute the Writ, becauſe the Grounds of the Commit- 
ment are already known to him? or ſhall he grant it though poſſeſſed of ſuch Knowledge, and 
where himſelf has prejudged the Queſtion, by ordering or approving the Commitment? I cannot 
preſume to ſay, how far it would be his Duty to grant the Writ at all Events; but it is ev1- 
dent that the Priſoner would gain nothing by obtaining it. It may be ſaid, the Perſon ſo com- 
mitted may apply for a Writ of Habeas Corpus to one of the Puiſne Judges. If he ſucceeds 
(as he certainly would, if in the Opinion of the Judge there ſhould be Reaſon to ſuppoſe the 
Commitment might be illegal) it would follow, that the Act of the Superintendent would be can- 
vaſſed, and perhaps ſet aſide by an inferior Judge of another Court, in which the Superintend- 
ent himſelf preſides. This Caſe might frequently occur; and if it ſhould ever occur, it would 
tend to create new Differences between the Supreme Court on the one Side, and the Sudder De- 
wannce Adaulut, ſupported by the Chief Juitice of the Supreme Court, on the other. 


On the whole, I think it would be improper in the Council to requeſt the Chief Juſtice to take. 
upon himſelf, and perhaps illegal in him to accept, an Office, which is fo inconſiſtent with the Duties 
of his preſent Station, and which would preclude him from exerciſing the Truſt repoſed in him by 
the King, in many Caſes of the greateſt Importance; particularly thoſe, in which the Limits of the 
Juriſdiction of the Court, and the Extent of the Powers veſted in the Council, might come in 


Queſtion. - | 


One of the Obſervations with which the Governor General concludes his Argument, in Favour 
of his Plan, viz. That the Portion of Authority which is propoſed to be given, is given only to a 
ſingle Man in the Court,” appears to me a ſtrong Objection againſt it. The Engliſh Government 
has very ſparingly delegated judicial Authority to fingle Perſons; Anal Appeals, in particular, are 
never permitted to be tried by a ſingle Judge, either in England, or any of its Provinces or Depen— 
dencies. The King is, I believe, the only fingle Perſon to whom ſuch an appellate Juriſdiction is 


even nominally given; and he cannot try an Appeal without the Aſſiſtance of his Privy Council: 
Appeals to him therefore are called Appeals to the King in Council. 


This Policy has nothing to do with Trials by Jury on Principles of Engliſh Liberty, which may 
be thought inapplicable to Bengal; but is founded on that Juſtice to which the Natives of Bengal 
are entitled, as well as other Men, But Juſtice requires, that in the Conſtitution of a Court, Cor- 
ruption be above all Things guarded againſt ; and no Magiſtrate is more liable to Corruption than a 


Judge, in whom 1s veſted a Power of determining Appeals, without being either checked by Aſſo- 


ciates, or controlled by any further Appeal to ſuperior Judges. The Legiſlature, in eſtabliſhing the 
Supreme Court of Judicature here, though it be not a Court of Appeal, and though an Appeal may 
be made from its Deciſions to the King in Council, thought a Plurality of Judges neceſſary ; and 
therefore created ſo many, that it is not likely they ſhould be reduced by Chance to one. Mr. Haſtings 
and his Council, when they erected the Court of Sudder Dewannee Adaulut, would not leave ſuch 
Reduction in the Power of Chance, but made the Preſence of T hree Members eſſentially neceſſary to 
a Deciſion, If I could believe ic lawful and proper for us to delegate our judicial Authority to 
Judges of the Supreme Court, I ſhould think it ought rather to be given to al! than to one. If all 
the Powers of the Sudder Dewannee Adaulut be veſted in one Man, yet ſo veſted, © that they may 
be revoked whenever this Board ſhall think it proper to reſume them ;” ſuch a Judge may become, 
in the Hands of a corrupt Council, an Inſtrument of Oppreſſion; the Council will not be anſwerable 
for his Decrees; and he will be, in a great Meaſure, protected by his judicial Capacity. The 
Authority given may undoubtedly be revoked whenever the Board ſhall think proper to reſume it. 


_ The preſent Board cannot bind their Succeſſors, nor even themſelves, againſt a Change of Opinion.— 


But will the Chief Juſtice accept of ſuch an Office, on ſo precarious a Footing? or, would it be 


reſpectful in us to offer it to him. with the Information which ought to it, viz 
| f | ) to acco E Th 
removable at any Time by a Relolution of the Board? . . 


(Signed) P. Francis. 


SEL, Com, Rep. I. [ G] Sir 
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Sir Eyre Coote=As' the determining upon Points relative to Law Proceedings, has fallen fo little 
within the Limits of my Profeſſion, I acknowledge myſelf inadequate to the forming a thorough 
Judgment concerning the Plan propoſed by the Governor General. 


But truſting to his full Knowledge of that Branch of Govetnment; which he now means to bring 
under the Controul of Inſpection, and from a real Senſe of the Abilities of the Chief Juſtice, to 
render any Department of Superintendence; which ſhould be entruſted to his Charge, no leſs uſeful 
and beneficial in Effect than in Idea; I give my Aſſent to the Meaſure ; obſerving at the ſame Time, 
however, that this Aſſent is for the Trial of an Expedient which may be attended with favourable 
Conſequences, and not for its abſolute Eſtabliſhment ; and I therefore reſerve to myſelf full Liberty 
to vote for the Repeal of the preſent Reſolution, ſhould I find it prove hereafter in any Reſpect de- 


trimental, either to the great Lines of Government; or to the Community. | 
| | (Signed) 
E. E. 


Mr. Wheler. No one can be more ſincerely defirous than I am, of the due Adminiſtration if 
Juſtice in this Country. 


By the late Act of Parliament, this Branch is divided between the Supreme Court and the Go. 
vernment; what the Act hath not committed to the former, it confirms to the latter; and whenever 
the Extent of the reſpective Juriſdictions is not clearly defined, or is oppoſitely viewed, their mutual 
Candour, and Regard to the Public Good, ſhould influence: Through theſe Channels only can Juſtice 


flow here. 


This Board, in the late Inſtitution of Dewannee Courts of Adaulut, hath thought itſelf acting in 
the Province left to it by the Legiſlature, and making an effective Regulation for the Benefit of the 
Country. I am ſorry to find, from the Governor General's Minute, that he now ſees the Inſtitution 
in a different Light, in both theſe Reſpects. He conceives, that ** the Superiors of the Adauluts, 
have no legal Powers, except ſuch as are implied in very doubtful Conſtructions of the Act of 
Parliament ;” and that the Court of Appeals, eſtabliſhed to controul their Proceedings, and ſup- 
port their Authority, can never prove effectual for theſe Purpoſes.—If the Inſtitution has really 
theſe Evils in it, I am willing to deliberate upon proper Remedies for them; to reduce it, if it has 
exceeded the due Limit; or if it is found to be eſſentially defective, to agree to an eſſential Change 
in it: But at preſent, I muſt confeſs theſe Poſitions are not evident to me. And ſuppoling them 
to be eſtabliſhed, in the Application. of Remedies we can have no Standard but the Lines marked 
our by the Act of Parliament; which aſſigns a ſeparate Juriſdiction to each of the Two Depart- 
ments, or implies the Duty of a Co-operation of both. Although I entertain all due Deference 
for the Chief Juſtice, and feel myſelf embarraſſed by the Perſonality which mixes in the Queſtion 


before us; yet I muſt beg Leave to fay, that the Expedient propoſed by the Governor General, 


feems not to fall in with any of the Intentions of the Act; but to be oppoſed by Difficulties, as 
well as to threaten Conſequences, which, unleſs obviated, muſt determine me to withhold my 


Aſſent to it. 


Some of the preſent Difficulties are theſe ;—F irſt ; If the Governor General and Council, have 


no other legal Power to appeint Superintendents of the Adauluts, than what is implied from a 


doubtful Conſtruction of the Act of Parliament, then they ſhould not have proceeded to an Eſta- 
bliſhment of ſuch Importance, nor ſhould they now perſiſt in it; their Buſineſs in ſuch Caſe, is 


to act in Concert with the Court, 
2d. If they have not in themſelves competent Power for this Eſtabliſhment, they in like Man- 


ner are not competent to confer upon any Individual, that Authority with which it is now pro- 


poſed to inveſt the Chief Jultice, | 
za. Unleſs the Chief Juſtice acknowledges the Validity of the Board's Inſtitution (which will 
be a great Authority againſt the Governor General's Argument) he cannot conſiſtently accept 
of the Office propoſed for him. And the ſame Remark may be extended to the Opinions of 
the other Judges. His Acceptance of an Office, cannot eftabliſh the Legality of the Power that 
confers it. T2099 | gs me Mee Md PTY | 

th. The Union of different Powers, in the Perſon of the Chief Juſtice, can be no regular 
Conciliation of che Two Departments. The Interpoſition of his Perſon, may indeed prevent their 
claſhing for a Time; but this effects no real Adjuſtment of Principles between them; and it does 
not ſeem allowable for us to conclude, that a particular Diſtinction Nd to the Chief Juſtice, will 
ſuppreſs all Oppoktion of Sentiment from the other Judges. Nor does this Mode of procuring 
Peace, if it ſhould ſucceed, appear the moſt honourable or ſafe for ourfelves ; for after delegat- 
ing ſo much Power, both Departments are ſtill left expoſed at the Pleaſure of the Chief Juſtice, to 
the future Eruption of their unextinguiſhed Differences. 

5th. If, for the Purpoſes of conciliating the Court, and giving Efficacy to the Adauluts, ſuch an 
Authority is to be beſtowed, it would ſeem that theſe Purpoſts would be better anſwered, and all 
Danger of infringing the Act of Parliament avoided, by delegating the Power of hearing Appeals 


to all the Judges of the Supreme Court, or aſſociating them with ourſelves, and holding ſuch 
1 8 Power 


- hide the Government from the Eyes of the Natives. 


f 3 in Conjunction 9 0 which falls in with one Part of the Bill tranſmitted to the 
Th er GG. VV 
: 5 e e of "Pn Nature the Independency of both Departments may be en- 
Adangered. By ſeparating the Members from their Departments, a Syſtem of mutual Influences; 
which may occaſionally operate too powerfully upon each, is at once founded. | | 
ch. Such an Union of different Powers, is beyond the Scope of the Act of Parliament, and 
7 to the Conſtitution of the Company's Government. A great Salary, high Rank and Con- 
ſideration, are annexed. to the Office of Chief Juſtice, moſt probably upon the Suppoſition, that 
the Perſon advanced to it could here receive no Augmentation in any of theſe Things; and it 
ſeems inconſiſtent with his Appointment from the King, which makes him independent, to accept 
of another Appointment under the Company, during the Pleaſure of this Board. | 
8th. In the Office propoſed. to be given to the Chief Juſtice, it does not appear how he can be 
held, either under Controul or Reſponſibility. He cannot be ſeparated from the Privileges of 
his original Office; yet the Exerciſe of them, in all that relates to the new Appointment, mult be 
quite diſcretionary with him. 


The Apprehenſions which I entertain, and have alluded to in the former Part of che Minute, 
are theſe. | 


rſt. That it will be thought requiſite, if this Appointment takes Place, to annex a large 
\ Salary to it, and an ample Eſtabliſhment. In our preſent State, when we can hardly raiſe Money 
for our neceſſary Occaſions, I ſhould think ſuch an Expence utterly inadmiſſible, 
2d. Deciſions might probably go upon the Principles of Engliſh Law. The Introduction 
of this Practice ſhould, in my humble Opinion, be previouſly and maturely conſidered. 
3a. If Attornies and Solicitors ſhould be admitted to practiſe in the Court of Appeals, a 
new and wide Door of Litigation would be opened : The Company have no Controul over At- 


 tornies and Solicitors. 


4th. The Buſineſs of the Court of Appeals muſt give Opportunity for a thorough Inſpection of 


all the Affairs of the Revenue, and Proceedings of the Provincial Councils; of courſe, a very 


powerful Influence cver both Europeans and Natives. 
zth Such an Influence, poſſeſſed by the Chief Juſtice of the Su 


Waving further Objections, I now repeat my Wiſh to ſee theſe obviated ; and whatever may 


be wanting, for an effectual Controul over the Country Courts, ſupplied. If the Service ſhould 


indeed require an extraneous Check, delicate and important as this Point is, I would by no 
Means have it underſtood that I would oppoſe it ; but before this is applied, I think ſeveral other 


Expedients might be tried, 


iſt. The Company's chief Law Officer here ſeems to be the Perſon to whom Recourſe ſhould 
flirſt be had, his Station being ſimilar to that of the Company's Counſel in England, who attends 
on all Queſtions of Law, and gives his Opinion and Advice, I think, that by introducing in 
the ſame Manner, the Advocate General into the Court of Appeals, the Buſineſs of that Court 
might be made eaſy to the Members of the Board; and I muſt think alſo, that if ſuch an Of: 
flicer as Judge of Appeals ſhould be created, he has the moſt natural Right to it. 

5 2d. The Supreme Court and the Governor General and Council might fit together as a Court of 
Appeals, according to the Principle of the Bill already mentioned. . 

zd. The Objections againſt the Chief Juſtice, lie with leſs Force againſt either of the inferior 
udges; and, 5 5 | | 
a 4th, Leaſt of all againſt the Preſidence of all the Judges, in Rotation. 


Board's Reſolution of the 18th October. 


Reſolved, That the Chief Jultice be requeſted to accept of the Charge and Superintendehcy of the 
Office of Sudder Dewannee Adaulut, under its preſent Regulations, and ſuch as the Board ſhall 
think proper to add to them, or to ſubſtitute in their ſtead; and that on his Acceptance of it, he be 
appointed to it, and ſtiled“ The Judge of the Sudder Dewannee Adaulut.“ 


The Secretary having, by the Governor General's Directions, waited on the Chief Juſtice with 


5 Reſolution, he lays before the Board a Letter delivered to him by the Chief Juſtice; 
in Anſwer, | 


9 To the Honourable the Governor General and Council, &c. &c. 
— Honourable Sir and Sirs, 


Your Secretary, Mr. Baugh, has this Morning communicated to me your Reſolution of the 
18th Tnſtane, © 


7 | | | I am 


preme Court, might too much 
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Sudder Dewannee Adaulut. 


APP E NPD I. N. 4. 


I am ſenſible of the Honour conferred on me, by the Truſt you have repoſed in me accept of | 


the Charge and Superintendency of the Office of Sudder Dewannee Adaulut, under its preſent Re. 
gulations, and ſuch others as the Board ſhall think proper to add to them, or to ſubſtitute in 


their ſtead; and will, with great Readineſs, dedicate my vacant Time to the Service of the 


Public. | 
I have the Honour to be, &c. 
Fort William, | (Signed) E. Impey, 


19th October, 1780. 


Agreed, conformably to the Reſolution of the Board, that the Chief Juſtice be appointed Judge is 


of the Sudder Dewannee Adaulut. 


Ordered, That Notice of the Chief Juſtice's Appointment be ſent to the Superintendents of te 


ſeveral Dewannee Adauluts ; and agreed, That the Provincial Councils be alſo adviſed thereof, a2 


follows : A 


. To Mr. David Anderſon, Chief, Sc. Provincial Council for the Dit fas of Calcutta, at Hougbiy. 


Gentlemen, 


The Chief Juſtice having accepted of the Charge and Superintendency of the Office of Sudder 


Dewannee Adaulut, we have appointed him to it, with the Title of Judge of that Court. 
Fort William, ; 1 We are, &c. 
the 26th October, 1780. 


| The ſame to all the Provincial Councils, 


- 
- 


The Governor General recommends, that a Salary of 5,000 Sicca Rupees, and 600 Sicca Rupees 
per Month for the Rent of an Office, may be allowed to the Chief Juſtice for this Appointment; 


_ that the Motion do he for the Conſideration of the Board, to be decided on at their next 
eeting. 


Agreed, That it do lie accordingly. 


Exlract of the Proceedings of the Governor General and Council at Fort William, in their Revenue Depart- 
| | ment, the 3d November 1780. | 


The Governor General lays before the Board, the following Regulations for the Sudder and infe- 
rior Dewannee Adauluts, prepared by Sir Elijah Impey, and carefully reviſed by him; and recom- 


mends, that they may be tranſmitted to the Superintendents with the neceſſary Orders, requiring 
their Conformity to them, 


iſt, That all Rules, Orders, Regulations, and Reſolutions reſpecting the Court of Sudder De— 
wannee Adaulut and Provincial Dewannee Adauluts heretofore eftabliſhed by the Authority of any 
former Preſident and Council, Governor General and Council, or Court of Sudder Dewannee 
Adaulut, be confirmed, and be and remain Standing Rules and Orders of the ſaid Courts reſpectively; 
except in ſuch Matters and Things as the ſame may be varied by the Rules and Orders hereby 


eſtabliſhed, or which ſhall hereafter be eſtabliſhed by the Governor General and Council, or by the 


2d. That the Judges of the Provincial Dewannee Adauluts do execute and perform all ſuch 
Matters and Things which were required to be executed and performed by the Collectors, Pro- 
vincial Councils, or any Judge or Judges of any Provincial Dewannee Adaulut, reſpecting the 


_ Adminiſtration of Juſtice in the Month of May 1772, or by any ſubſequent Rule, Order, Regula- 


tion, or Reſolution of the late Preſident and Council, Governor General and Council, or Court of 


Sudder Dewannee, in as much as the ſame are conſiſtent with, or conformable to, the Rules, Or- 


ders, Regulations, and Refolutions hereby made, 


3d. That it be not competent to the Sudder Dewannee Adaulut to proceed on any Appeal in 
any Cauſe heretofore decreed and adjudged in any Provincial Dewannee Adaulut, unleſs the ſame 
ſhall have been preſented to a Provincial Dewannee Adaulut, or to the Sudder Dewannee Adaulut, 
before the Firſt Day of June, which ſhall be in the Year of our Lord 1781: That all Appeals 
againſt any Judgment, Decree, or final Order, which . ſhall be made in any Provincial 4 nr 
5 | | Adaulut, 
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- F of November 1780, ſhall be preſented within Three Calendar Months 
1 Adept ger 248 given, and Copies thereof delivered to the Parties: That in every 
C.aſe where any Appeal ſhall be preſented to the Provincial Dewannee Adaulut, the Judge of the 
> ſaid Court ſhall immediately iadorſe thereon, in his own Hand Writing, and ſign it with his 
Name, the Day of the Month and Year in which ſuch Petition was preſented and if the original 
Cauſe of Action be concerning the Right or Poſſeſſion of any Houſes or Lands, all Proceedings 
ſhall immediately be ſtayed, and no Execution had, or Poſſeſſion given under the Judgment, De- 
cree, or final Order appealed againſt, until the ſaid Appeal ſhall have been finally determined in 
the Sudder Dewannee Adaulut: Provided, that the Party appealing ſhall enter into good and ſuf- 
ficient Security to abide by ſuch Judgment, in a Sum not exceeding Five hundred Sicca Rupees, 
for the Purpoſe of anſwering ſuch Colts as the oppoſite Party may be put to in conſequence of 
ſach Appeal : And if the Petition of Appeal be in any Caſe in which any Sum of Money, 
Goods, or Chattels, be adjudged to the Plaintiff, then ſuch Security to be taken for the Sum 
decreed, or for the Value of ſuch Goods and Chattels, together with Five hutidred Sicca Ru- 
pees, for the Purpoſe of anſwering ſuch Coſts as the oppoſite Party may be put to in conſequence of 
ſuch Appeal. | 


1 8 4th. That the Judge of ſuch Provincial Dewannee Adaulut ſhall; within Ten Days next after 

the Receipt of ſuch Appeal, certify under his Hand and Seal, to the Judge of the Sudder Dewannee 

Adaulut, the original Arzee, Petition, or Plaint, together with the original Anſwers or Anſwer of 

| the Defendants or Defendant ; the original Depoſitions taken in the Caſe 3 the original Exhibits, 

| 1 and every Rule, Order, Decree, Judgment, Matter, or Thing, in anywiſe relating to the ſaid 

Caaſe; and ſhall cauſe to be made true and exact Copies of all ſuch Proceedings as ſhall be tranſ- 

mitted to the Sudder Dewannee Adaulut, authenticated by the Regiſter or Clerk of ſuch Provincial 

: . Dewannee Adaulut ; which 1aid Copies ſhall be and remain of Record in ſuch Court: That where 

any Appeal ſhall be preſented directly to the Sudder Dewannee Adaulut, the Judge of the Court in 

” which the original Caule was inſtituted, ſhall obey all ſuch Rules and Orders of the Sudder Dewannee 

Adaulut as ſhall be certified to him under the Scal of the faid Sudder Dewannee Adaulut, witneſſed 
by the Judge of the Sudder Dewannee Adaulut, and ſigned by the Regiſter of the ſaid Court. 


; «th. That before any Appeal be allowed by the Sudder Dewannee Adaulut, that, beſides what was 
heretofore required by the ſaid Court, the Party appealing ſhall enter into ſuch Security for the due 
Proſecution of his Appeal, and Payment of Coſts, as the ſaid Sudder Dewannee Adaulut ſhall think 
fit to award. . | x | 


Sth. That upon the paſſing of every Decree, Judgment, or final ordinary Cafe in the Provincial 
Dewannee Adaulut, each Party be immediatel furniſhed with a Copy thereof; and that the ſame be 
tendered to, or delivered to them or their Vackeels, properly authorized : And the Regiſter hief 
Clerk of the ſaid Court ſhall endorſe thereon, the Date of the Time on which ſuch Decree was 


1 made, and Copies delivered, and authenticate the ſame with his Signature in his own Hand- 
writing. | | 5 5 | 


2th. That all Proceſs, as well to the Party as Witneſſes, and all Proceſs whatſoever, and all Rules 
and Orders for the Execution of any Judgment, Decree, or final Orders, or any Matter whatſoever 
relating to any Cauſe depending in the Sudder Dewannee Adaulut, be directed to the Judge of the 
Provincial Dewannee Adaulut in which the Cauſe of Action ſhall originally have ariſen, or in whoſe 
Juriſdiction the Lands be ſituated, or the Parties or Witneſſes ſhall be or reſide; and that every 
fuch Proceſs, Rule, and Order, do limit a Time certain, within which the ſame ſhall be ſerved, exe- 
cuted, and returned to the ſaid Sudder Dewannee Adaulut; which Proceſs, Rules, and Orders, ſhall 
be ſealed with the Seal of the ſaid Sudder Dewannee Adaulut, atteſted by the Judge thereof, and 
authenticated by the Regiſter thereof; and the Judge to whom the ſame ſhall be directed, ſhall exe- 
cute the Orders contained in ſuch Proceſs, Rule, or Order, and return the ſame within the Time 
limited, or return to the ſaid Court good and ſufficient Reaſon why the ſame hath not been ſerved or 
executed; and what the ſaid Judge hath done in purſuance thereof : Provided, that if any Judge 
do whom ſueh Proceſs, Rule, and Order, ſhall be directed, ſhall wilfully diſobey or neglect to per- 
form the Commands therein contained, or ſhall make a falſe Return thereto, ſuch Judge ſhall be 
liable to be ſuſpended from his Office, by Order of the Judge of the Sudder Dewannee Adaulut, 
until the Governor General and Council ſhall, upon Report to be made to them by the Sudder De- 
wannee Adaulut, have examined into and determined on the Matter reported to them; and if the 
Sudder Dewannee Adaulut ſhall ſuſpend ſuch Judge, the Judge of the Sudder Dewannee Adaulut 
IH ſhall, within Ten Days after ſuch Suſpenſion, report to the Governor General and Council ſuch Suſ- 
penſion, together with the Cauſe thereof, and certify under his Hand, and the Seal of the Sudder 
I Dewannee Adaulut, all ſuch Proceedings, Depoſitions, and Exhibits, and all other Matters which may 
"0 be neceſſary for the Examination into and Determination upon ſuch Suſpenſion; and ſhall, on Re- 
GO quiſition of the Governor General and Council, tranſmit to them all ſuch Papers and Proceedings in 
the Cauſe, which they may eſteem neceſſary for their 1 nveſtigation. 


8th. The Sudder Dewannee Adaulut is hereby authorized and impowered to frame ſuch Rules of 
Practice, and Standing Orders, for the Adminiſtration of Juſtice as well in the ſaid Sudder Dewannee 
Ser. Com, Rep, I, H] Adualut, 
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Adaulut, as in the Provincial Dewannee Adauluts, fo that the ſame be tranſmitted-to the Govern 
General and Council, under the Seal of the Sudder Dewannee Adaulut, for their Approbation, Con. 
troul, or Alteration; and the Judges of the reſpective Provincial Courts are hereby ſtrictly enjoined 
and commanded, in every Act, Matter, or Thing by them to be done, ſtrictly to conform to the 
Rules and Regulations hereby tranſmitted to them, and to all other Rules of Practice and Standin 
Orders for Adminiſtration of Juſtice, which ſhall hereafter be tranſmitted to them from the Sudder 
Dewannee Adaulut, under the Seal of the ſaid Court, witneſſed by the Judge thereof, and ſigned by 
che Regiſter thereof. | TT 


gth. That the Judge of the Sudder Dewannee Adaulut, be authorized to make ſuch reaſonable Ad. 
journments as conſiſtently with the Buſineſs thereof he may think fit; and in caſe of his Abſence 


through IIlneſs, that the Regiſter do make ſuch Adjournments as he ſhall direct. 


10th, That the Judge of the Sudder Dewannee Adaulut may, for juſt Cauſe, remove any Officer 
or Officers of the ſaid Court; and that in caſe of the Death, Removal, Reſignatian, or other Avoid- 
ance of any Office held under the ſaid Court, the Judge of the ſaid Court be authorized to appoint 
any other Perſon or Perſons, duly qualified, to ſuch Office or Offices as ſhall have become vacant — 
That in caſe of Vacancy of the Office of Regiſter to the ſaid Court, no Appointment be made there- 
to, without the Conſent and Approbation of the Governor General and Council; and all ſuch Officers 
ſo appointed, ſhall be entitled to have and receive fuch Salaries and Emoluments as were enjoyed by 
their Predeceſſors reſpectively. | 8 Eh 


11th, That it be competent to the Sudder Dewannee Adaulut to hear, try, and determine any 
Arzee, Petition, Matter of Complaint, or Diſpute whatſoever, which ſhall be for that Purpoſe 
tranſmitted to the ſaid Court by the Governor General and Council, 


12th. That it be competent to the Sudder Dewannee Adaulut, in caſe of any Appeal, where the 
original Cauſe has not been ſufficiently inveſtigated in the inferior Court, or for other Cauſe which 
may be deemed reaſonable by the Sudder Dewannee Adaulut, either to receive ſuch further Evidence 
as may be proper for the juſt Determination of the Cauſe, or to ſend the Cauſe back to the inferior 
Court where it originated, with ſpecial Directions to the Judge thereof, with regard to the new 
Evidence he ſhall receive thereon, as ſhall be deemed by the ſaid Court moſt conducive to Juſtice, 
and the Convenience of the Parties and Witneſſes. _ PDEs | | 


13th. That the Sudder Dewannee Adaulut may, as it may deem conducive to Juſtice, Reſpect being 
had to the Nature of the Cauſe and the Evidence, either examine the Witneſſes to be pr in 
Court, viva voce, in open Court, cauſing the Witneſles to be firſt ſworn, their Depoſitions reduced 
into Writing, and figned by the Witneſſes reſpectively; or authorize the Regiſter of the Court to 
ſwear and examine ſuch Witneſſes, take their Depoſitions in Writing, and procure the ſame to be 
ſigned by the reſpective Witneſſes, and authenticate the ſame by his Signature, ſo that ſuch Exa- 
mination be in the Preſence of both Parties, or their Vackeels, who ſhall be at Liberty to put ſuch 
Queſtions to the Witneſſes as they ſhall think proper; which Queſtions, and the Anſwers thereto, ſhall 
be in like Manner reduced into Writing, ſigned and authenticated. Provided nevertheleſs, if due 
Notice be given to the Parties, or their Vackeels, of the Examination of any Witneſs or Witneſſes 
before ſuch Regiſter, and he or they ſhall not attend at the Time of ſuch Examination, the Regiſter 
ſhall and is hereby authorized to proceed to the Examination as before directed; and ſuch Depoſi- 
tions ſhall be received as good and authentic Evidence. Provided, that where any Witneſs may 
be of ſuch Rank, Caft, and Quality, that it may be, from the Prejudice of the Country, improper 
to adminiſter an Oath to them, the Judge of the Court may diſpenſe with their being ſworn, on 
their ſubſcribing a Declaration to the following Effect, viz. If the Witneſs be a Hindoo, I will 
faithfully anſwer ſuch Queſtions as ſhall be put to me by the Court (or the Regiſter thereof) in 
the Cauſe now before the Court, according to the Truth; I will declare nothing not warranted 
by the Truth; if I declare any Thing not warranted by the Truth, I ſhall be deſerving of Puniſh- 
ment from Iſhar.”—And in caſe ſuch a Witneſs be a Muſſulman, I do ſincerely promiſe and ſwear, 
in the Preſence of Almighty God, that I will faithfully, and without Partiality, anſwer any Queſ- 
tion put to me by the Court (or the Regiſter thereof) reſpecting the Cauſe now before the Court, 
according to Truth.” And the Teſtimony and Depoſition of ſuch Witneſs or Witneſſes ſo ſub- 
{cribing, ſhall be as valid as if the Witneſſes had been ſworn. | A 

That it be competent to the Sudder Dewannee Adaulut to receive any original Complaint what- 
ever, and refer the ſame to the Provincial Dewannee Adaulur, to whoſe Juriſdiction the Matter of 
Complaint ſhall of Right belong, and to order and command the Judge of the Court to hear, try, 
and determine the ſame. | | 19g 

F hat no Judge of any Provincial Dewannee Adaulut ſhall, upon any Pretence whatſoever, cauſe 
to be made any Report of any Matters of Fact, relating to any Cauſe depending before them by 
any Officer or Officers whatſoever; and that no Depoſitions or Depoſition of Witneſs or Witneſſes 
be read in any Cauſe, unleſs the ſame ſhall have been made publicly in open Court by ſuch 
Witneſs or Witneſſes, him or themſelves, after having been duly ſworn, in that Form or Manner 
which ſhall be deemed moſt binding on his or their Colleen; * beſpeak the Truth, the whole 
Truth, and nothing but the Truth 3” and before ſuch Witneſs or Witneſſes ſhall have ſigned or at- 


telted 
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IM the ſame; and that every Exhibit, or written Evidence whatſoever, be produced in oper? 
Court at the Trial, and duly proved by Examination of Witnefles, ſworn as aforeſaid, whoſe Depo- 


2 $tions ſhall be reduced into Writing, and atteſted as aforeſaid ; and that every Exhibit or Exhibits; 


With proper Marks. deſeribing the fame, and referred to in the Depoſition or Depoſitions, prov- 


ing the ſame be annexed to ſuch Depoſition or Depoſitions. Neverthelels, that it be competens 
to ſuch Judge to refer any Queſtion ariſing on the Muſſulman or Hindoo Law, to a Maulavy 


or Maulavies, Pundit or Pundits, Reſpect being had to the Law in which each is converlant; ſo 


that ſuch Maulavy or Maulavies, Pundit or Pundits, be duly ſworn to anſwer to the beſt of his 
or their Judgment or Judgments : And that a Statement of Facts on which the Queſtion ſhall ariſes 
de made out in Writing, ſigned by che Judge of the Court, and be delivered to ſuch Maulavy or 
Maulavies, Pundit or Pundits, for his or their Opinion thereon, and a Blank left for the 
Anſwer or Anſwers of ſuch _— or Maulavies, Pundit or Pundits, to be wrote on the 


"Tame Paper on which the Queſtion is yu | | be 
| boned by and with the Names of ſuch Maulavy or Maulavies, Pundit or Pundits, together with 


ated, immediately under and following the ſame, and be 


the Date of the Time when ſuch Queſtion or Queſtions was or were ſubmitted to him or them, and 


et 


when ſuch Anſwers ſhall be given. 


Fo FIR 


ing therein, if the Court ſhall in their Judgment think fit to reject the lame, the Judge o reject- 
ing ſuch Evidence, ſhall endorſe on the Back thereof the Word “ Rejected, together with the 
Name of the Cauſe, and the Date of the Time when the ſame ſhall be rejected; and ſhall enter a 


That if any written Evidence be offered to any Provincial Dewannee Adaulut, in any Cauſe depend- | 


Memorandum on the fame, or on a Paper thereto to be annexed, of his Reaſon for not admitting 
the ſame on Evidence, with his Name ſubſcribed thereto ; and ſhall return the ſame fo endorſed, 
and with ſuch Memorandum, to the Perſon attempting to produce the ſame in Evidence. 


That all Rules, Orders, Regulations, and Reſolutions heretofore made by the late Preſident and 


Council, and Court of Sudder Dewannee Adaulut, with regard to the Adminiſtration of Juſtice in 


the ſaid Court of Sudder Dewannee Adaulut, and Provincial Dewannee Adauluts, together with the 


» ? 


by Advertiſement at the Preſidency, and Copies thereof be tranſmitted to the Judges of the Pro- 


4 


* 
" x 
- - 


5 The Board approving of the above Regulations, ordered the Secretary do furniſh the Super- 
intendents of the ſeveral Provincial Dewannee Adauluts, with Copies of them for their Guidance. 


* * 


” 


Rules, Orders, Regulations, and Reſolutions thereby made and ordained; be forthwith publiſhed 


vincial Dewannee Adauluts, with Orders to carry them into Execution; and to publiſh them, by 
Advertiſement affixed in the Cutcherries where ſuch Courts ſhall be held or fit. 3 


* 


Mr. Francis.—I cannot give my Aſſent to that Part of the 12th Article, by which, in the Caſe of an 


Appeal, the Sudder Dewannee Adaulut is authorized to receive ſuch further Evidence as may be 


proper for the juſt Determination of the Cauſe, The Reaſons on which my Opinion on this Point 


* 


* 
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v 


e 


* 
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are founded, and to which I adhere, are expreſſed in a joint Minute, ſigned by Sir John Clavering, 
Colonel Monſon, and myſelf, on the 2 1ſt of March 1776, in the Secret Department, and recorded 
on the 29th of May following, an Extract from which I beg Leave to enter here: 


Extract of a Joint Minute of Sir John Clavering, Colonel Monſon, and Philip Francis, 
Eſquire; bearing Date the 21ſt of March 1776, and recorded on the Proceedings of che 
mer chang General and Council, in their Secret Department, under Date the 29th of May 
1776. 


The Firſt or Superior Court to be compoſed of the Governor General and Council, and of 
the Chief Juſtice and Judges, ſuppoſes the executive to aſſume the Office of the judicial Power; 
and this Court, which is of Appeal in the laſt Reſort, may receive freſh Exhibits, and examine 
mew Witneſſes. In both Inſtances, in the Conſtitution and Practice of the Court we ſee a direct 
Violation of the Firit Principles of Engliſh Juriſprudence, without the Plea of adhering to the 
Inſtitutions of the Country.—The Examination of new Witneſſes is liable to this further Objection, 
that, being diſcretional, it is open to Intereſt and Partiality. If admitted in all or many Caſes, 
the Court would ſoon fink under the Weight of Buſineſs, or be compelled to relinquiſh it.” 


The Governor General deſires, that the Reaſons on which that Part of the 12th Article, ob- 
jected to by Mr. Francis, was firſt introduced into Practice in the Sudder Dewannee Adaulut, may 


be added in this Place by the Secretary. 


Ihe Secretary having ſearched the Records of the Sudder Dewannee Adaulut, for the Regulation 


referred to by the Governor General, has not been able to find it, occaſioned by one of the Sec- 


. > tions of the literary Proceedings of that Court, being at preſent miſlaid ; for, with reſpect to the 
„ Regulation itſelf, the former Aſſiſtant in that Department has a Recollection of its ſtanding re- 


* 

> 7 3 
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277 coraed ; as appears alſs by the Practice having been introduced and uſed in the judicial Proceſs of 
- that Court, | = . | 
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Extract of a General Letter from Bengal, dated 2th January 1781. 


THE Sum of Forty-five Lacks of Rupees, to which the Firſt Loan on Bonds bearing an h. 15 
tereſt of 8 per Cent. per Annum, was reſtricted by our Reſolution of the 2d October laſt, having e 


Es 

ſ 
 Y 
= g's 
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been completely ſubſcribed; we have determined to authorize the Receipt of ſuch further Sum 4 oy 


into the Treaſury, as might be tendered to it for like Bonds. 


The State of our Treaſury this Day, is as follows. 


Ready Money — 
Bills receivable — 
Mint, general Treaſury 
Unſorted Treaſure 


8,17, 446 119 
1,858,728 2 — 
4.80, 732 13 — 
6,58, 964 14 6 


Current Rupees 21, 42,872 9 3 


Deduct the Amount of appropriated Sums, as follows: 


Balance Account Depoſits — — — — 11,00, 900 8 5 
D* Accomptant General of the Mayor's Court — — — 1,26,358 4 — 
Amount of the old bonded Debt, in which the Intereſt 

has ceaſed by public Advertiſement _ — 
D' D' on Account of the Churchwardens, bearing a 

Running Intereſt, by Order of the Court of Direc- 

tors __— e — — 

De of the new bonded Debt — 62, 58,661 1 6 
De 4 per Cent, Remittance Loan 14, 35,550 — — 
D' Annuities, 1780 — 94.720 — — 

ment 


79,342 11 10 


98,200 — == 
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Rupees 92, 23,722 9 q JH 


APPENDIX Ns. 


* Harley-Street, 14th November 1781. 
by | | 


| ON the 2oth of laſt Month, I requeſted Mr. Michell to inform the Court of Directors of my Arr. 


val in London. On the ſame Day, I did myſelf the Honour of waiting on yop at your Houlc; 


and the Monday following on the Deputy Chairman. Since that Time, I have waited in 'Town it 


daily Expectation of receiving the Commands of the Court of Directors, or your's, in ſome Shape or 
other; but no Notice whatſoever has yet been taken of me. The Explanation with which you fa- 
voured me this Morning, as I underſtand it, leaves me no Room to doubt, that this Neglect of me, on 
your Part at leaſt, if not on that of the Court of Directors, has been deliberate and intended; I am 
therefore obliged, in Vindication of my Character and Conduct in the Company's Service, to tale 
this Method, which you yourſelf preferred as the leaſt liable to Miſconſtruction or Miſtake, of re- 


10 that, at the firſt Meeting, you will receive the Senſe of the Court of Directors on the follow- 
ing Queſtion: | | | 


* 


f Wbether, in their Judgment, I have or have not executed the Duties of my Station, in 
5 the Government of Fort William, faithfully and honourably ?” | 
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"M ſtance, I have not acted faithfully and honourably to the Eaſt India Company: If they ſay Yes, I then 


* 
* 


10 


5 requeſt, that you will expreſs to 
FRE ceive their A - 
"* ,bſerved on ſuch Occaſions. Man k ; gement 1 
Tp atm from them, if they ſhould think 1t 1n Subſtance due to me, is not a mere Compliment or Forma- 


. Darker than you do, that I have deſerved the Approbation of my Employers. 


EE nothing is intended i | | 
10 that Public Body, of which you are at preſent the Chief Member. 


8 
7 . 
: . 
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If they ſay No, I truſt and expect that they will at the ſame Time, point out in what Inſtances or In- 


chem my Hope and Expectation, that I ſhall be called upon to r. — 


duct directly from themſelves, in the Form and Manner uſuall 
ede ee Lion Heiden than you do, that the Acknowledgement i 


or that it can be omitted to me, without an indirect Cenſure of my Conduct. No Man knows 


ſation I had with you Yeſterday, will enable you to ſatisfy the Court of Directors, that 
3 co thi LE: that can 44 ought to be deemed inconſiſtent with the Reſpect due 


I have the Honour to be, 
Sir, 
Your moſt obedient 
| | humble Servant. 
Laurence Sulivan, Eſq. Chairman P. Francis: 
of the Court of Directors 


Eaſt India-Houſe, 14th November 1781. 
The Chairman of the Eaſt India Company having received and laid before the Court of Directors, 
our Letter dated this Day, I am ordered ro acquaint you, that they have, on Conſideration there- 
of, deſired the Chairman and Deputy Chairman to receive ſuch Information as you may pleaſe to 
offer on the Company's Affairs. I am alſo further ordered to acquaint you, in regard to the other 
Part of your Letter, that the Court of Directors will take the ſame into future Conſideration ; and 
that the Chairman and Deputy Chairman will be ready to receive you at this Houſe, at ſuch Time 
as may be moſt convenient to yourſelf, 
| | ] am, Sir, | 
our moſt obedient 
. 3 3 | humble Servant, 
P. Francis, Eſq, | P. Michell, Secretary? 


5 Harley- Street, 15th November 178 1. 

I am to acknowledge the Favour of your Letter, in which you inform me, That the Court of 
Directors have, in Conſideration of my Letter to the Chairman of the 14th Inſtant, deſired the Chairman 
and Deputy Chairman to receive ſuch Information as I might offer on the Company's Affairs; and 
that, in regard to the other Part of my Letter, the Court of Directors will take the ſame into future 
Conſideration.” . 


In Reply to this Notification of the Pleaſure of the Court of Directors, I beg that, in the firſt Place, 


Fou will pleaſe to obſerve to them, that there is not one Word in my Letter of the 14th Inſtant, to the 


Chairman, that either directly expreſſes, or indirectly implies, an Offer on y Part, or a Deſire, to give 
them Information on the Company's Affairs. On a Re- peruſal it will appear, that I confined myſelf 
ſtrictly and excluſively to a ſingle Point, which you deſcribe to be the other Part of my Letter, and 
which relates ſolely to myſelf, and the Situation in which I ſtand, I did not ſolicit the Court of Di- 
rectors to give me Audience for the Purpoſe of offering to them any Information on the Company's 
Affairs; I did moſt cautiouſly avoid it, becaule I thought it belonged to them to demand ſuch In- 
formation from me, if they were of Opinion that any Information within my Knowledge or Judg- 
ment, might be of Importance to the Company's Service. 


My Letter to the Court of Directors from St. Helena, dated the 29th of March 1781, contains the 
tollowing Paſſage : © It gives me great Concern, that my proceeding to England is likely to be de- 
layed, as I believe it to be very material to the Company's Service, that the Information, which I am 
able to give you, of the real State of your Affairs in India, ſhould be laid before you as ſpeedily as 
poſſible; and I did conclude that the Court of Directors, having this Intimation before them, would 
have fixed upon an early Day, after my Arrival in London, to call for my Attendance. They alone, 
however, were to judge of the Propriety or Impropriety of doing ſo. It was not for me to force any 
Thing into their View, which did not immediately and effentially concern myſelf, 


Ser. Com. Ree, I. 44-] | You 


APP FEN DI X, Ns, 5. 


Lou will be pleaſed to inform the Court, that, in Obedience to their Commands, I ſhall, on Mon- 
d y next, do myſelf the Honour to wait on the Chairman and Deputy Chairman, at the Eaſt India 


Houſe. | 
** EET ES CO OED I am, Sir, 
P. Michel, 8 Your moſt obedient 
Secretary to the Honourable ug humble Servant, 
the Court of Directors. Tb, OO: P. Francis. 
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8 Mr. Francis's Letter to the Court of Directors. 


_ Gentlemen, N | 
FCR your Convenience, as well as to aſſiſt my own Memory, I have thrown together, in the Paper 
which I have now the Honour to deliver you, ſhort Memorandums of the principal Points on which 
I wiſh and propoſe to give you all the Information in my Power. Some Things will require Expla- 
nation—others may have been omitted, which I may recollect hereafter. I am ready, and ſhall be 
fo at all Times, to anſwer any Queſtions you may think fit to put to me; and I hope that, if any 
Thing farther ſhould occur to me, which may now have eſcaped my Attention, you will allow me 
to communicate it to you in Writing, whether as a Correction of any of the Contents of this Paper, 
or in Addition to them, ö 

| . 5 | I have the Honour to be, 
Eaſt India Houſe, _ 1 Gentlemen, 
19th November, 178 1. | > e Your moſt obedient, and 
Ge | humble Servant, 
P. Francis, 


Chairman and Deputy Chairman of the Honourable the Court of Directors. 


17 70 25 EO EE | Eaſt India Houſe, 19th November 1781. 

When J had the Honour of addreſſing the Court of Directors from St. Helena, it was not known 
to me, that one of the Subjects on which I propoſed to give them Information, would be brought ſo 
directly and explicitly into their View, as I find it has been, by Mr. Haſtings's Letter to them of 


the 2d of December 1780—as he therein expreſsly tells you, © That they ſhall be under the Ne- 


ceſſity of making a large Reduction, and poſſibly a total Suſpenſion of your Inveſtment for the en- 
fuing Year; and that he cannot pronounce what their Ability may be, beyond that Period.” I have 
nothing to offer on that Head, but that I am thoroughly convinced that the Neceſſity to which Mr. 
Haſtings alludes, will continue to operate, if not increaſe, in its Force, and in all its Effects; and that 
no Man, who knows any Thing of the real State of India, can, even by Conjecture, point out a 
Period at which ſuch Neceſſity will ceaſe to be felt. Peace at preſent is not within Sight; and 
whenever there ſhall be a Peace, I can venture to aſſure you, that the comparative State of your 
Expences and Reſources in India, as they will then ſtand, will not exhibit a Surplus applicable to 
the Purchaſe of an Inveſtment. It is my moſt ſerious Opinion, that you will never again have an 
Inveſtment purchaſed with any Savings from the Revenues of Bengal. I hear you have lately au- 


thorized the Governor General and Council to draw upon you for Five hundred thouſand Pounds, 


to be applied ſtrictly to this Object :—You know, better than I do, how long the Company can 
ſupport ſuch a Demand upon their Reſources in England. As long as it can be ſupported, you 
will conſult the Welfare of Bengal at leaſt, in laying this Burden on the Company. If there be 
no Inveſtment purchaſed in one Year, the landed Revenue of the Country will, in a little Time, be 
found to fail nearly in the ſame Proportion: One is, in effect, the Supply of the other.—Aegain, as 
there is properly no Trade in Bengal, or next to none, but that which is created by the Purchaſe 
of the Company's Inveſtment, it follows, that in whatever Proportion ſuch Inveſtment is diminiſhed, 
the Manufacturers are ſo far forth left without Employment—the Conſequence of which muſt be, 
that they will either fly the Country, or turn to ſome other Occupation, and the Manufactures 

be 


1 


be proportionably 
r do lage a Sum. Whether it will be in their Power to apply the Whole of it in the Manner 


debaſed, if not irrecoverably loſt.— Reflections of this Nature, I preſume, muſt 
d to you, when you authorized the Governor General and Council to draw, upon you 


you expect, I very much doubt: — But as a collateral Reſource, applicable to the fame Object, i 


 Jubmit it to you to conſider, whether the following Idea might nor be adopted with Advantage, un- 
der ſuch Corrections and Improvements as your own Judgment may ſuggeſt: That all Europeans, 
and others, reſident in Bengal, having Money which they wiſh to remit to England, ſhould be 


ao fubſeribe it into the Treaſury of the Board of Trade, to be applied to the Purchaſe of 
3 Raw Silk, &c. on Condition that their Bills on the Company, at a favourable Rate 
Jof Exchange (ſuppoſe, for Example, 28. 1 d. the Current Rupee) ſhall be accepted and paid at a 


given Period after the Arrival of the Ships in England. This Expedient, I believe, would produce 


7 1 wenty-five Lacks a Year, at leaſt for a Year or Two; and, as far as it went, the Extraction of 
Specie from England and from Bengal, would be proportionably and equally ſaved. I ſubmit 


this merely as an Hint to your better Judgment. 


The Second Point on which I meant to offer you ſome Information, was the State of the Admi- 
niſtration of Juſtice in Bengal; bur, as I find that this Subject has been already taken up by the Le- 
ature, and is likely to be reſumed at the Meeting of Parliament, I ſhall not enter further into it in 
this Place, —One Fact only it is fit you ſhould be apprized of, becauſe it directly concerns the Com- 


pany's Intereſt, and may require ſome immediate Orders from you. It is, that whereas, in many Acts 


and Declarations of the Governor General and Council, and more particularly, in their Decla- 


ration made to the Supreme Court of Judicature on the 11th March 1780, it. was conſtantly 
avowed and maintained by them, that the Zemindars and other Landholders of Bengal, were ex- 
cluſively ſubject to the Juriſdiction of the Governor General and Council—the Chief Juſtice of 
the Supreme Court was, nevertheleſs, appointed in October i780, by a Majority of the Board, conſiſt- 


* 


ing of the Governor General and Sir Eyre Coote againſt Mr. Wheler and me, to be Superintendent 
or Judge of the Dewannee Adauluts, and to decide, in the laſt Reſort, in all Appeals from thoſe 


* 


Courts that the Chief Juſtice had accepted the Ciice; and that on the 24th of October, the 


Governor General propoſed an Allowance of 45,600 Sicca Rupees a Month for the Chief Juſtice, 


which at that Time was not voted. 


"Theſe Subjects being diſmiſſed, I come to the great leading Facts, which conſtitute the actual 


State of India, as far as I am acquainted with it —iit, The Dominions of your Ally, or rather 
your Vaſſal, the Nabob of Oude, are utterly, and I believe irrecoverably ruined, In the Lear 
1776, the Revenues of that Country, and its Dependencies, exceeded Three hundred Lacks 
of Rupees. In April 1780, they were ſo reduced, that whereas the Company's Demand on 
the Vizier for that Tear, as ſtated by Mr. Charles Purling, amounted to One hundred and 
Twenty Lacks, and as ſtated by me, to One hundred and Fifty Lacks, no Aſſignments could 
be had from the Vizier for more than Ninety Lacks, and he himſelf was reduced to the abſo— 
lute Want of a bare Subſiſtence for himſelf and his Family. You will find the Particulars re- 
corded in our Conſultation of the 3d of April 1780. You cannot but be ſenſible how far the 
Fact of itſelf extends, and to what Conſequences it leads. I mention it now for the following 
Reaſon, out of many that are ſtill more important, I find, that in the Report of the Com- 


mittee of Proprietors, dated the 19th of December 1780, Credit is taken (under the Head of 
Outſtanding Debts due to the Company) for Current Rupees, 25,05,989, due by Aloph ul 


Dowlah, Nabob of Oude, with as much apparent Confidence and Security, as if you had the 
Money in your Treaſury in Leadenhall Street: Now I do aſſure you, that this Debt, ſo far 
from being diſcharged, is by this Time immoderately increaſed; and that it never can be dif- 
Charged out of the Revenues of Oude, which, when J left India, were far thort of being equal 
to the indiſpenſable Eſtabliſhments of that Government, and which were ſtill declining rapidl. 


every Day,2d. I have good Reaſon to believe, that your Ally, the Rana of Gobud, as I find 
him entitled in the Governor General's Letter, is much diflatisfied with the Preſence of your Troops, 
and with the Effects it has produced in his Country: That Major Popham was ſo apprehenſive 
of being betrayed by him to the Marattas, that he ſeldom or never ventured to communi- 
cate his Plan of Operations to him, and more particularlytin the Inſtance of his Enterprize on Guaw- 
lior: And that no Part of the Subſidy due by the Treaty from the Rana, or only a very 
imall Proportion of it, had been diſcharged, The Truth is, he is too inconſiderable, that I had 
hardly ever heard of his Name, before the Treaty of Alliance with him, and Guarantee of 
his Dominions, were propoſed by the Governor General. — 3d. With reſpect to the Rajah of Berar, 
you are already in Poſſeſſion of my Opinion of his Views and Dilpoſition towards our G0 
vernment, and of the Intent and Conſequence of his keeping an Army ſtationed upon our Fron— 
tier in Cuttack. In my Letter of the 29th of March latt, I told you that he had made a 
Demand of Money from us, for the Payment of this Army. I muſt now add it as a Fact, which 
I have abſolute Reaſon to believe true, though I am not able to prove it, that Money to the 
Amount of Three or Four Lacks of Rupees, was actually ſent to the Commandant of that 
Army, and that a much larger Sum was promiſed by the Governor General, without the Ad- 
vice, Conſent, or Knowledge of the Council. With reſpect to the Detachment under the Com- 
mand of Lieutenant Colonel Pearce, avowedly formed for the Purpoſe of marching through 
Cuttack and the Northern Circars, towards the Carnatic, and of co-operating with Sir Eyre 


5 Coote, 
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Coote, I muſt inform you, that fo long as the above Maratta Army remains upon our Prontie; 
the Detachment cannot move without leaving Bengal open to Invaſion; that while the Marat. 
tas keep the ſame or any other Situation upon our Frontier, they neceſſarily engage too much gf 
our Force and Attention from other Objects; which, without an actual Rupture with us, pro. 
duces many other Effects of the moſt avowed Hoſtility, I do not think the Governor Gene. 
ral himſelf will deem it prudent to move Colonel Pearce's Detachment Southwards, until the Dang, 
which may and ought to be apprehended from the uncertain Motions of the Rajah of Berar, | 
be clearly and abſolutely removed: He cannot do it, but in Contradiction toy Opinion, we. 
peatedly given at the Board, and which ought to hold good as long as the State of Facts is th, 
fame: He never can obtain the Conſent of Mr. Wheler, who I know is immoveably fixed in thi 
Point: And finally, he cannot do it even with the Approbation of Sir Eyre Coote, who, 
though very deſirous of receiving every poſſible Support from Bengal, did neverthetets frech 
admit that the Meaſure was not to be thought of, unleſs we were perfectly ſecure of ch. 
Maratta Army in Cuttack. You already know, that in November 1780, the bonded and 
other Debts againſt your Treaſury, in Bengal, exceeded Eighty Lack of Current Rupees. Von 
may depend upon it, that that Burthen will increaſe as long at leaſt as the War continue, 
and as long as Money can be borrowed on any Terms. — 4th. In the Report of the Com. 
mittee of Proprietors, I find the bonded Debt of Bombay ſtated at Bombay Rupees, 
35,11,955. The Fact is, that on the goth of April 1780, their bonded Debt amounted tg 
Bombay Rupees, 50,89,213. Having no Means to pay the Intereſt of 9 per Cent. on this 
Debt, their Practice is to convert the Intereſt at the End of every Half Year, into Principal, 


Suppoling this to be done, as I have no Doubt it has been, the Reſult will be, that at the End of | 
October 1781, their bonded Debt will amount to Bombay Rupees, 58,07, 634. Admitting that 
the Debt is not otherwiſe encreaſed by an additional Loan. It is alſo a Fact, that, by their own 


Eſtimate, their Expences from April 1780 to April 1781, would exceed their Reſources in the 
Sum of Rupees, 38,34,492, which of courſe is a Debt on the Government, whether bonded or 
not: The whole Bombay Debt therefore, without reckoning any Thing incurred ſince April lat, 


mult now ſtand at Bombay Rupees, 96,42,126, and this I believe to be very much under the 


Amount, | 


5th. I cannot ſpeak particularly of the bonded Debt at Fort Saint George, but I have heard from 
good Authority, that it amounted to the utmoſt they could borrow. One Fact, however, is neceſſary 
to be brought into your immediate Obſeryation ; that whereas the Committee of Proprietors have 


taken Credit in their Report for Outſtanding Debts and Property at Fort Saint George, convertablz 


into Caſh, to the Amount of £1,380,083 : That whole Credit, or by far the greateſt Part of it, is 
ideal, Their Expences are eſtimated by Sir Eyre Coote at above Seven Lacks of Rupees a Month, 


which, he declares, ** muſt all come from Bengal, as there were no Reſources in the Carnatic, from 
which a ſingle Pagoda was to be expected.“ 5 


n 


6th. In Bengal, I am firſt to obſerve to you, that all the Eſtabliſhments in the Civil Departments 
have been immoderately increaſed ſince Sir John Clavering's Death; bur theſe, however great in them. 
ſelves, are not to be mentioned in Compariſon with the Exceſs to which the Military Charges have 
been carried in the ſame Period. In the 28th Article of the Inſtructions which General Clavering, 
Colonel Monſon, and I, carried out with us, in the Year 1774, the Company ſay, © Our Military 
Expences at Bengal having increaſed to a Degree, which is become 7n/upportable to us, we, in an 
eſpecial Manner, enjoin you to make ſtrict Enquiry into the Cauſes of ſuch Increaſe, &c.” At that 
Time, the Military Charge which the Company called in/upportable, as in Truth it was, did not ex- 
ceed Eighty Lacks of Current Rupees per Annum; the Eſtimate of the ſame Eſtabliſhment, for the 
Year ending in April laſt, amounted to Two hundred and Fourteen Lacks and an Half; and this 
Charge, I conclude, has increaſed in the current Year ; I am ſure it cannot have been diminiſhed. I am 
unwilling to ſay any thing of the actual State of the Army, in regard to its effective Strength, com- 


pared with the Eſtabliſhment, its Diſcipline, or the Punctuality with which the Native Troops are paid, 


becauſe it would be going out of my own Department, and partly becauſe I cannot give you Lights 
on this Subject, from my own direct Knowledge of it: Thus far however I think it my Duty to tay, 
that from my own Obſervation, and from all the Information I have been able to collect, I have too 
much Reaſon to believe, that your Army actually wants a ſtrict Inſpection into its Diſcipline, and a 
vigorous Command over it; and that this is true in a Degree much beyond what you will be in- 


_ clined to believe, or what I could make good. The Thing in its Nature is not capable of Proof in Eng- 


land, your Judgment therefore mult be guided and determined by your Opinion of the Veracity and 


Honour of thoſe whom you conſult, 


7th. In the Report of the Committee of Proprietors, I am ſorry to obſerve, among ſeveral other 
exceptionable Articles, that Credit is taken for Outſtanding Debts due to the Company in Bengal, to 
the Amount of Current Rupees 77,22,548, and that this Sum makes Part of the final Balance of 
Pounds Sterling, ſuppofed to be in Favour of the Company, juſt as much as the Money in your 
Treaſury, or the Value of the Goods in your Warehouſes, in London. I beg Leave to aſſure you, 
that thele Debts, or the greateſt Part of them, have ſtood for Years on the Company's Books, and are 
believed in Bengal to be deſperate. I declare to you I never heard of a Debt of any Conſequence 
being recovered by the Company in India. If theſe Debts were of a recoverable Nature, it is to be 
preſumed that a conſiderable, or at leaft ſome Part of them, would have been recovered at a Time 
when the Governor General and Council were trying every poſſible Expedient to borrow Money at 4 

1 hig 
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hich Intereſt: But the Fact, on the contrary, from a Comparifon of the Accounts in my Poſleſſon, 


ſtands thus: 


25th September 1779, Total Debts due to the Company — — 108,214 : 
31ſt October 1780, Ditto — — 2 * * 110,743218 
Increaſe of Debts due to the Company in thoſe Thirteen Months —  2,62,675 


gch Thus far, without deſcending to minuter Objects, I have confined myſelf to what ] believe to 


be ſtrictly the Facts, in ſtating to you the general Situation of your Affairs: My Opinion on ſome of 
7 them ſhall be laid before you, with the ſame Freedom and Sincerity, 


I find. with Concern; that a Habit begins to prevail in this Country, of ſending out new Corps of 
2 


; | the Service in India, In my Judgment, and in that of all the Officers of Experience 
4 em | have converſed in Bengal, you would find it a much leſs expenſive, and a much more 


© effeftual Method of providing for that Branch of your Service, if you ſent out Recruits ſufficient to 
complete the European Regiments at the ſeveral Preſidencies. The dividing thoſe Regiments into 
Two Battalions each, when the Companies could not ſhew above T wenty-three Rank and File, was 
a moſt ill-advited Meaſure, and produced many bad Effects, beſides a very great Increaſe of Ex- 


ence. When I left India, they wanted more than Half their Complement. Your Army in Ben- 


| eal, if the Eſtabliſhment be kept complete, is ſufficiently numerous; it does not want Field Of- 


Hcers, at leaſt not many; nor Captains, nor Subalterns ; in theſe Ranks, I believe your Army is as 
. | 


well ſupplied as any Service in that Country can require: But it does waht TWO of Three General 


Officers, Men of Activity, of Experience, and of eſtabliſhed Repurations ; if poſſible, they ſhould be 
in the Prime of Life, and as high in Point of perſonal Rank as can be found; under their Inſpections, 


your Eſtabliſhments will be kept complete, and your Troops in general, acquire as much Dilcipline 


and Vigour, as an Indian Army 1s capable of, or as the Nature of that Service is likely to demand. 


gth. With reſpect to your Connections or Differences with the Country Powers, I have already 
told you in what Eſtimation the Engliſh Name and Authority are univerſally held by thoſe Powers. 


The Re. eſtabliſhment of Peace in India, which in Effect is no more than reverting to your own 
original Principles, is now become indiſpenſably neceſſary, not only to your Proſperity or to your 


Safety, but I ſay, to your Exiſtence, If the preſent Wars are to be continued, you can no more 
ſupport tke Conſequences of Succeſs than of Defeat: No Victory in India will ever again pay the 
Expence of the Army that gains it. I need not tell you, what Effect another Defeat might pro- 
duce. The Diſaſter which befel Colonel Bailie's Detachment, was felt in the moſt diſtant Parts 
of our Provinces : Another Event of the ſame Nature would, as I apprehend, go near to drive all 
the Sepoys out of your Service. Before the late unfortunate Tranſactions on the Two Coaſts, the Re- 
putation of your Arms had ſupported your Credit and Influence throughout India, But that Re- 
putation has been wantonly hazarded, and ſeverely wounded ; and your Credit and Influence have 
accordingly ſunk along with it. Peace then, at all Events, muſt be your Object. On this Point I 
can give you other Explanations, if they are deſired z if not, I ſhall content myſelf with ſaying, 
that the Indian Powers have loſt all Confidence in the Good Faith and Steadineſs of the Government 
of Bengal. 


| You cannot but be thoroughly poſſeſſed of my Opinion of the Iajuſtice and Imprudence of all 


our Proceedings with reſpect to the Marrattas : On this Subject you now have all the Evidence before 
you, that Argument and Reaſon, confirmed by the moſt ruinous Experience, are capable of fur- 
niſhing. In attempting to ſupport the Pretenſions of Ragoba, and the Views of the Preſidency of 
Bombay, you fonnd the unanimous Opinion of the Governor General and Council, that is, of Men 
who ſeldom agreed in other Points, decidedly againſt the Meaſure. This was true at leaſt in the 
Year1775, though a different Syſtem has ſince prevailed in Bengal. I ſhall fay nothing of the 


Conduct of Mr. Haſtings's Negotiation with Moodajee Booſla. You fee to what a State they 


have reduced us, and in what Concluſion they have ended. In my Judgment, che Principle on 
which that Scheme was profeſſedly founded, ſtood in Oppoſition to the obvious Dictates of ſound 
Policy and common Senſe. After the Death of Madharow in 1772, the Union of that great Body, 
which conſtituted the Maratta Empire, was diſſolved. The principal Chiefs fet up for themſelves, 
and no longer acknowledged any one common Superior; or, if they acknowledged the Superio- 
rity of the Infant Peſhwa, it was purely a Matter of Form. In this State, they naturally endea- 
voured to ſecure their reſpective Independence, by courting the Friendſhip, or at lealt by avoiding 
the Enmity, of the Engliſh Power. In what Senſe could it poſſibly be our Intereſt to reſtore the 
Union of an Empire fo diſſolved, ſuppoſing the Attempt practicable, or to veſt its united Strength 
in the Hands of a ſingle Perſon ? In the Year 1978, they were fo divided among themſelves, that no- 
thing but our invading their Country, with the avowed Deſign of overturning their Govern- 
ment, could have made them act together,=Such was the Plan of Mr. Haitings's propoſed Al- 
liance with the Rajah of Berar, as it ſtands exhibited in his Inſtructions to the late Mr. Elliot, in 
July 1778, and in many other recorded Documents, The fame Plan included another Objecr, not 
leſs unwiſe in Point of Policy, and ſtill more dangerous in the Execution than the firit : I mean 
the Project of uniting with Moodajee Booſla, to iavade the Dominions of Nizam Ally Khan, and 
to deprive him of a conſiderable Part of his Poſſeſſions. From this Project, which could nor 


be long a Secret to the Nizam, the ſubſequent Union, which appears to have been cencerted by 
SEL, Com. Rep. I. ER? him, 
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him, between Hyder Ally, the Marattas, Moodajee Booſlah, and himſelf, took its Origin. The In. | 
vaſion and Ruin of the Carnatic ſprung from the ſame Source; and, in Concluſion, the Rajah of 


Berar, for whoſe Advancement the Plan is profeſſedly formed, joins in the Confederacy again 
us, and in Effect (though not yet avowedly when I left India) becomes one of the moſt danger. 
ous Enemies we have to contend with. If this Confederacy ſhould not be ſtrong enough to main. 
rain itſelf, and to accompliſh the Deſigns of the contracting Parties, whatever they may be, their 
laſt Reſource will unqueſtionably be, to call in the French to their Aſſiſtance, I will not treſpaſs, 
Gentlemen, any longer on your Patience.—If Objections are made to any Thing advanced in 
this Paper, I believe I can anſwer them. If Explanations are wanted, I am ready to give them.— 


In entering ſo far as I have done into ſuch a Detail, it is not my Purpoſe to criminate any Man, 


nor even to condemn Meaſures, merely for the Sake of condemning them. — Tour Governments in 
India are actually involved in a Labyrinth of Difficulties. I therefore think it my Duty to trace to 


you the principal Steps by which you have been, imperceptibly to yourſelves, miſled into this Laby. 


rinth ; becauſe I believe it to be the ſureſt, if not the only Method you can take, to find your Way 
out of it. | : 


P. Francis. 


CC 


Copy of a Leiter ſent over ſome Time ago by Mr. Francis, late one of the Council of Bengal, aud 4 


Paſſenger in the laſt arrived Ships. 


To the Court of Directors. 


We + Calcutta, 12th December, 1780. 
Gentlemen, | 
THE Accounts you will receive, of a Duel between Mr. Haſtings and me, I preſume will 
attract ſome Degree of your Attention, It concerns my Honour and Reputation, that the 
Tranſaction ſhould be accurately ſtated to you in the firſt Inſtance, and through you to the 


Company. It alſo concerns the Company's Intereſt, that the Cauſe of this Event, with all the 


public Acts or Declarations of the Members of this Council, immediately or remotely connected 


with it, ſhould appear fully before you. The only fair and impartial Method of bringing them for- 


ward, is by laying before you, as I now do, authentic Extracts of ſuch our Proceedings, as have 
a Relation to them, without Narrative or Comment. 


The Papers I ſend you encloſed, are not only neceſſary to poſſeſs you of the Nature and Occaſion 


of the perſonal Difference between Mr. Haſtings and me, but will give you ſuch a View of the State 


of the Company's Affairs in this Part of India, and of the Meaſures which have produced it, as I 
truſt will make a deep Impreſſion on your Minds, 


We are now. endeavouring to tread back the fatal Steps which have been taken in the laſt 


Three Years, by this Government, and by the Preſidency of Bombay; but I would not undertake 
to anſwer for the Succeſs of our preſent Endeavours, becauſe a right Syſtem may be attempted too 


late, or the Means taken in Purſuit of it, may not be the wiſeſt that might be choſen. In our Cir- 
cumſtances, it is very difficult to ſay what Plan is likely to ſucceed, or what Plan is free from 
Objection. I ſhall contribute my Advice and Aſſiſtance as long as I continue in the Council; but 
I will not embarraſs the Execution of Meaſures, which may prevail againſt my Opinion, by a uſe- 
leſs, perhaps a dangerous, Oppoſition to it. My Efforts to prevent the Diſtreſs which has fallen 


upon your Affairs, were exerted, without Remiſſion, during a long Period, in which they might 


have been of eſſential Service to you, if they had either been regarded here, or ſupported from Home. 
You have ſuffered the Company's fundamental Principles of Policy to be overſet; their Inſtructions 
to the Governor General and Council to be violated, and your own ſpecific Orders, in various In- 
ſtances, to be diſobeyed with Impunity. You have heaped Condemnation, from Year to Year, on the 
Governor General and another Member of your Council, in the ſtrongeſt Terms that ever were applied 
to Men, poſſeſſing ſo high a Truſt and Station, and not inſtantly diveſted of both, You have alſo 
been pleaſed to favour the late Sir John Clavering, Colonel Monſon, Mr. Wheler, and me, with repeated 
Aſſurances of your Approbation of our Principles and Conduct, and with repeated Promiſes of Sup- 
port. You have given us Reaſon to expect definitive Orders and Regulations on many important 


2 Subjects, 


rr 
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b 5 Aich you have declared to us, That the Meaſures which it might be neceſſary for you 
dance, 


17 ke in Conſequence thereof, in order to retrieve the Honour of the Company, and to prevent 
= + 115 Abuſe from being practiſed in future, ſhould have your carlieſt and moſt ſerious Conli- 
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ch have never been ſent; particularly in an Inſtance of the firſt Magnitude and Impor- 


5 . 53 
deration. 


ix Years, ſince the Inſtitution of the preſent Government, the concluding State of 
F 1 1 125 - 3 Conduct you have ſo condemned, have never received any ſerious Proot 
of ur Diſpleaſure; but on the contrary, have been continued in Truſt and Station by a new Appoint- 
+ 3 3 Principles and Meaſures, which you have conſtantly reprobated, have been ſuffered to 
ue Jl and? erate, from Year to Year, to their preſent Concluſion, in the Face of your own Orders 
A Jakracioas againſt the moſt {trenuous Oppoſition in the Council; and notwithſtanding the 
firon eſt Remonſtrances, both public and private, accompanied with the cleareſt Explanations of the 
eal . of Affairs here, which have been ſent Home by every Means in my Power, ſince my Arrival 
he Country. Look back to the Situation of your Affairs, as long as Sir John Clavering's Efforts 
ad mine had Weight enough to preſerve the Peace of India, to which, in the firſt Article of 
our Inſtructions, you ordered us to fix our Attention, and compare it with that, to Which an 
oppoſite Policy, permitted, if not encouraged, by yourſelves, has reduced them, Every Step that 
led from one to the other, was regularly marked to you as it was taken. Every Event that has 
happened was foretold. I will not now predict to you what is likely to be the Condition of all 
the Company's Poſſeſſions in India: At the Time when you will receive this Letter, you will 
have Facts enough before you to judge for yourſelves. 


The Struggle to which I have dedicated my Labours ſo long without Effect, and in which I have 
ſacrificed my Repoſe and the Peace of my Mind, to no Purpoſe, is now at an End. In the 
Courſe of Three Months I mean to quit Bengal, and return to England, where it is poſſible 
my Preſence may be of ſome Ule to the Company, though it is of none here. | 


I have the Honour to be, 
Gentlemen, 
Your molt obedient humble Servant, | 
(Signed) P. Francis, 


) 


APPENDIX, Ng. 


Extra# of Bengal Revenue Conſultations, the 23d of May 1778. 


1 Governor General propoſes, That as the diſpatching the Northumberland he hopes will 
leave a leſs Weight of Buſineſs on the Hands of the Board, than with which they have been 
hitherto loaded ; and as the Suſpenſion of the Buſineſs of the Sudder Dewannee Adaulut may 
Prove a great Obſtruction to Juſtice, the Board do ſet apart every Wedneſday as formerly, for the 
regular Meeting in this Court : That it be made a Rule of the Court, that Two Members may be 
ſufficient to compoſe it; and in Caſe of a Difference of Opinion on any Cauſe, a full Court may be 
ſummoned at any Time for the Rehearing of it. He will gladly take his Share in this Attendance, 
which may be ſo contrived as not to impede other Buſineſs. If this be agreed to, he will further pro- 
poſe, that public Notice be given, in the uſual Manner, that the Court will be open again, and 
aſſemble regularly every Weck, that ſuch Perſons as have Appeals to make, may attend. 


Mr. Francis.—I think, that before the Court of Sudder Dewannee Adaulut ſhall aſſemble, we 
ought to appriſe the Judges of our Intention, in order that if our Proceedings be liable to any Ob- 
jection on their Parr, from a claſhing of Juriſdiction or otherwiſe, they may previouſly appriſe us of 
it; otherwiſe it may happen, that our Decrees, which, from the Nature of the Inſtitution ought to be 
final, may be app-aled from to the Supreme Court, and reverſed there. — 

The Court of Sudder Dewannee Adaulut, is ſuppoſed to be the laſt Reſort; if any Appeal from 


its Decree ſhould in any Inſtance be received by the Supreme Court, I conceive that our Juriſdiction 
would be thereby ipſo facto aboliſhed. | 


Mr, 


«K«ͤK44dy — 


ſoe ver, between Native and Native, and all Cauſes relative to the Revenue. 


Mr. Barwell.—l agree to the Governor's Propoſal, 


The Honourable Mr. Monſon.—I underſtand the Sudder Dewannee Adaulut to be a Coutt of Ap. 
peal, from which there is no Reſort. As the Cauſes which come before this Court, may aſterwards be 
carried into the Supreme Court of Judicature, I think this Court totally unneceſſary, as Appeals from 
the Provincial Dewannee Adauluts may be made to this Board, and they may go under an Exami. 
nation here, and if this Board think proper to confirm the Decrees of the Provincial Councils, I think 
their Authority cannot then be called in Queſtion by the Supreme Court of Judicature. 


General Clavering.—The Court of Sudder Dewannee Adaulut, being a Court of Appeal from the 
Courts of Adaulut eſtabliſhed in the Country, its Deciſions ought to be final. 
I underſtand, has declared, that it would be dangerous to bring the Powers of the Supreme Court 
and the Supreme Council into Diſcuſſion ; and in a Letter received from the Judges Yeliterday, they 
have acquainted us, that they will oblige all Perſons who apply for Writs, to ſwear, that the Perſon 
againſt whom the Writ is intended to be iſſued, is ſubject to the Juriſdiction of that Court; that is to 
ſay, that he ſhall ſwear to the Facts or Circumſtances by which the Perſon becomes amenable to the 
Court. If they acted conformably to this Declaration, I cannot conceive in what Manner they have 


_ deemed many Zemindars, who have been arreſted, to be brought to Calcutta, to come under that 


Deſcription. If they conſider a Perſon to be a Servant of a Britiſh Subject, becauſe he receives a Pen. 
ſion from this Government, they may equally allow a Writ to be iſſued againſt the Nabob, or the 
King Shah Allum ; I therefore think, that the Court is uſcleſs, till the Juriſdiction of the Supreme 
Court be declared, that it will not, under any Pretence whatever, interfere or receive Complaints upon 
Matters relative to the Revenue, whereupon either the Courts of Adaulut may have decided, or which 
finally ſhall be ſo by the Court of Sudder Adaulut. If the Members of this Council ſhall be of Opi— 
nion, that the Judges will give us any Satisfaction upon that Subject, I ſhould adviſe that Mr. Francis 
Propoſition be adopted, of writing to the Judges to obtain their Information from them. 


Governor General.—]I conceive the Rule eſtabliſhed by the Judges of the Supreme Court, the 
moſt, if not the only effectual Means of preventing Suits being brought before them, which do 
not appertain to their Juriſdiction ; but I apprehend, that it will not immediately produce its com- 


pleat Effect. 


All Innovations, of whatever Utility, require Time to bring them to Perfection, to be univer- 
ſally underſtood, and to be guarded by the ſubſidiary Regulations againſt the Inconveniencies to 
which they may be liable in their firſt Form. In the Cale of a Zemindar, againft whom Application 
may be made by a Writ in the Supreme Court, the Plaintiff or Proſecutor may be obviouſly miſled 
by the Zemindar's monthly Stipend, or he may deſignedly diſcontinue it; and, under Pretext of 
his being a Servant, and receiving the Wages of the Company, may make Oath accordinely ; it 


will remain, therefore, to be decided, whether fuch a Stipend infers the Poſſeſſor of it to be a 


Servant of the Company. To me it appears, that it cannot, by any Conſtruction, be ſo underſtood. 


And in the firſt Inſtance in which it ſhall come into Debate before the Court, their Deciſion upon it 
will ſerve as a Precedent for all future Caſes of the like Nature; but, until it is ſo determined, it 
appears to me indiſpenſably neceſſary, that every Perſon againſt whom Complaint ſhall be made to the 

Supreme Court while ſuch a Doubt remains, whether he is or is not amenable to its Juriſdiction, muſt 
appear before it, either in Perſon or by his Attorney, and plead to its Juriſdiction, before the 


Cauſe can be ditmiſſed, otherwiſe every Man might refuſe to ſubmit to their Authority. I do 
not mean this as an Objection to Mr. Francis's Propoſition ; but to give my Sentiments of the Pro- 
ceedings of the Court in the Caſes alluded to by the General, 


Agreed, That the Judges of the Supreme Court of Judicature be written to as follows : 


Sir Elijah Impey, Knight, Chief Juſtice, an 
cature at Fort William in Bengal, 


Gentlemen, 


From the firſt Eſtabliſhment of the Supreme Court of Judicature in Calcutta, we were appre- 
henſive, that Difficulties and Inconveniencies might poſſibly ariſe in the general Adminiſtration 
of Civil Juſtice, and in the Collection of the Territorial Revenues of theſe Provinces, from a 
claſhing of Juriſdiction between the Supreme Court, and the Dewannee Courts of Adaulut, which 
were inſtituted under the Authority of the Duan, for hearing and determining all Civil Suits what- 

| Qur Doubts on this 
Subject had a more particular Relation to the Court of Sudder Dewannee Adaulut. We beg 
Leave to inform you, that this Court was inſtituted to receive and determine Appeals from the 
Provincial Dewannee Adauluts; that the Preſident, with Two Members of the Council, -prefide 
therein, attended by the Dewan of the Khalſa, the head Canongoes, and other Officers of the 
Cutcherry. This Court of Appeal, being compoſed of the Members of the Council, it neceſſa- 
rily follows, that it can be held nowhere but in the Town of Calcutta: For that Reaſon, it may 
appear to aſſume and exerciſe judicial Powers, inconſiſtent with the local Juriſdiction of the Su- 


d the Judges of the Supreme Court of Judi. 


preme 


Sir Elijah Impey, a; 


ps 
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| der theſe Doubts, and under the Uncertainty, whether our propoſing any Queſtions 
os th 1 of your Juriſdiction, might not be liable to Objection, we have hi- 
ſuſpend the ſitting of the Dewannee Sudder Adaulut, But as, on the 


preme CO 
to you, concert f 

dviſeable to 
1 835 1 11 Suſpenfion of the Proceedings of that Court would defeat the Purpoſes for which 


it was inſtituted, and operate in Effect to the total Abolition of the Court; and as on the other, we 


| ve can ſafely and legally ſit as Judges in a Court of Appeal, whoſe Decrees muſt, 
eee final; Yo have ork 15 W we came to any Determination, to re- 
| boy our Opinion, Whether, ſuppoſing the above Court ſhould reſume their Proceedings, an Ap- 
5 | om their Decrees will be to the Supreme Court ? Whether the Cognizance of any Caule 
-onehe by Appeal before us, can be removed by your Authority, to the Supreme Court of Ju- 
dicature ? or, Whether the Decrees of the Court of Dewannee Sudder Adaulut, will juſtify the 
Miniſterial Officers of the Court in carrying thoſe Decrees into Execution ? Ns Oh 
Conſidering the Principles on which this Court was inſtituted, and the Power with which it was 
veſted to decide in the laſt Reſort, we conceive, that if an Appeal from its Decrees ſhould, in any 
Inſtance, be received by the Supreme Court; or if a Cauſe may be removed from thence to the 
Supreme Court; or if our Officers are liable to Proſecutions for carrying our Decrees into Execu- 
tion; in all, or any of theſe Caſes, the Juriſdiction of the Court of Dewannee Sudder Adaulut 


would be 79/0 facto aboliſhed, 5 


Fort William, We are, &c. 
23d May 1775. 5 


Extract of Bengal Revenue Conſultations, the 25th July 1775: 


Read the following Letter, from the Judges of the Supreme Court of Judicature, in Anſwer to 
the 'Queſtions contained in the Board's Letter of the 23d May. 


_ Honourable Sir and Sirs, | — 

We thank you for the Caution you uſe in ſubmitting Queſtions to us. Though we are not in gene- 
ral juſtifiable, and therefore ought to be reſerved in delivering extra-judicial Opinions ; we are at all 
Times deſirous of affording you every Aſſiſtance and Information that is compatible with our Duty. 
As the Queſtions now propoſed will, as we apprehend, never come judicially before us, and as we 
Mall thereby prevent the Suſpenſion of Juſtice, we are much pleaſed to feel ourſelves at Liberty 
to give you direct and full Anſwers, | 


iſt, If the Dewannee Sudder Adaulut ſhould reſume their Proceedings, an Appeal from 


their Decrees will not lie to the Supreme Court. 
2d. The Cognizance of any Cauſe, brought by Appeal before that Court, cannot be moved 
by our Authority into the Supreme Court, - 


3d. The Decrees of the Dewannee Sudder Adaulut will juſtify the miniſterial Officers of the 


Court, in carrying thoſe Decrees into Execution, in all Caſes in which the Provincial Dewannee 


Adaulut had legal Juriſdiction in the original Cauſe, 


"We take the Liberty of adding, that as the local Juriſdiction of the Supreme Court is limited 
to the Town of Calcutta, the Factory of Fort William, and the Limits thereof, we hope 
you do not entertain any Apprehenſion, that the Authority of the Criminal Courts exerciſing 
Juriſdiction elſewhere, either in the Provinces at large, or in the Purgunnahs adjacent, are affected 
by the Eſtabliſhment of the Supreme Court; for we ſhould be extremely ſorry that our Powers, 


which are calculated to promote, ſhould in any Inſtance, be underſtood to impede the Courſe of 


J uſtice.— We did not receive the Honour of yours, of the 23d, till this Day. 


8 Mr. Juſtice Chambers is abſent from the Settlement on a Viſit. We know we muſt have had his 
Soncurrence, and would not ſuffer a Moment's Delay in your Proceedings, as ſoon as it was in our 


Power to prevent it. 
ö We are, 


Honourable Sir and Sirs, 
Your very humble Servants, 


(Signed) E. Empey, 
S. C. Lemaiſtre, 


Calcutta, | 
May 28th, 1775. John Hyde. 
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Copy of a Letter from the Governor General of Fort William, in Bengal, to the Chairman of the Court 
of Directors, dated 6th January 1781. 


pe: To the Chairman of the Court of Directors. 
Sir, | 
RAVING thought proper to appoint an Agent at Home, for the Purpoſe of attending to my 
political Intereſts, and managing all my public Concerns, I take this Opportunity of acquaint- 
ing you, that I have ſelected Major Scott for this Service; and have furniſhed him with ſuitable 
Inſtructions: And as this Gentleman is poſſeſſed of every neceſſary Information relative to the State 
of this Government, he will be ready to communicate with you, on all Matters wherein you may 1 


think it proper to aſk his Opinion. 


It is material to me to make one Obſervation; that, in my Inſtructions to Major Scott, I have 
particularly provided, that I will ſuffer no Perſon whatever to perform any Act in my Name, that 
ſhall be conſtrued to imply a Reſignation of my Authority; proteſting againſt the Exerciſe of ſo 
dangerous a Power, from its having been aſſumed upon a former Occaſion, without being war- 
ranted by my Conſent, or by any previous Inſtructions, that could bear the moſt diſtant Tendency 


to ſuch a Meaſure. | =_ 
| T have the Honour to be, 


Sir, 
Your moſt obedient, | | 
Fort William, | and moſt humble Servant, 


January 6th 1781. Warren Haſtings, 


Extract of a Letter from the Governor General and Council at Fort William in Bengal, in their 
Secret Department, to the Court of Directors of the Eaſt India Company; dated 7th Fanuary 1781. 


The Departure of Major John Scott to Europe, by expreſs Appointment from the Governor Ge- 
neral, as his private Agent, affording us an Opportunity of addreſſing you, we have the Honour to 
avail ourſelves of it, in tranſmitting to you, in Triplicate, our laſt Advices from this Department by 

the Ships Fox and Walpole,-Major Scott has taken his Paſſage on a Portugueze Ship, which being 

to ſtop in her Way at Fort Saint George, we have recommended it to the Preſident and Select 
Committee at that Place, to embrace the ſame Occaſion of tranſmitting to you a Relation of the 
Occurrences upon the Coaſt, to the lateſt Period of Major Scott's Stay.——We beg Leave to recom- 
mend this Gentleman to your Favour; and that he may be reſtored to the Company's Service, wich- 
out Prejudice to his Rank, if he ſhould be hereafter deſirous of returning to Bengal. 
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The Evidence reſpecting the State of the Gael. 


MR. James Creaſly being examined, ſaid, That he lived at the Dock Yards at Kidapore, within 
Two Miles of Calcutta, about Eighteen Months ; that he left Calcutta about 15th April, 
1779. And being aſked, Whether, during the Time he was at Calcutra, he had any Knowledge of 3 
the Common Gaol of that Place? he faid, Yes, he was impriſoned there by a Sentence of the Su- 5 
preme Court, upon TWo Actions for Treſpaſs, upon Aſſault and Battery that he was confined : 
Two Days and One Night—that the Gaol is an old Ruin of an Houſe, it appeared to him to have 
been formerly the Reſidence of ſome Black Native=there were very few Windows to admit Air, and 
thoſe very {mall—during the Time of his Confinement, he aſked the Gaoler how many Souls were then 


confined in that Priſon ? who anſwered, Upwards of 170, Blacks and Whites included that there was 
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EF . hat man Perſons had died for the Want of Neceſſaries of Life; and that he 
Laue eee and © died. 1 he had not relieved them out of his own Pocket the nauſeous 
ſuch a crowded Place, was beyond er F N ore the e the 
+: 7 d Attendants, to carry in Proviſions and dreſs Victuals, was ſo great, that 
ee > that any Perſon could long ſurvive ſuch a Situation: Being aſked, Whar were the 
Iimenßons of ho Gaol? he faid, It is built round a ſmall Square, of about Fifty or Sixty Feet 


In Dimenſions, but he cannot ſpeak poſitive as to the exact Dimenſions—that the Building ap- 
| id to him to be about Sixteen or Seventeen Feet wide —he thinks the Building did not go quite 
1 the Squar + Wok 1 THO ed 
| 3 ks the Building is Two or Three Stories high, but he cannot fay which. And 
being aſked, Whether the Priſoners were, without Diſcrimination of Caſt or Religion, mixed toge- 


(that there is a Wall and a Gateway, but he did not ſee the back Part of the 


1 12 he ſaid, As it is a common Goal, he never heard of any other Diſtinction but 
: rithm choſe to make : The Goaler was ſo indulging to him, as to permit him to reſide 


1 longing to himſelf. Being aſked, Whether there ſeemed to be in the Priſon, 
| A 83 me 8 eee Perſons of Rank and Diſtinction? he ſaid, No, it was the moſt 
5 rr Place he ever ſaw, take it altogether; there are little Partitions, but for want of Windows 
to admit Air, even if they were appropriated for particular Perſons, they would be very un- 
comfortable Dwellings. Being aſked, Whether the Priſon is ſupplied with plenty of good Water, 
by Pipes, or any other Method ? he ſaid, He never ſaw any but what was brought in in Pitchers, 


a from a Tapk near the Court Houſe, which Water is very good. And being aſked, Whether 
there was any Want of that good Water ? he ſaid, He heard no Complaints; he was there but a 


ſhort Time. 


Then Mr. William Hickey being examined, was aſked, Whether he was acquainted with the 


| Gaol at Calcutta? he ſaid, Perfectly well, he has been in it very often; he viſited an Engliſhman 
Who was confined there — you enter the Priſon by a large Gateway, over which is the 
© Gaoler's Apartment; you then enter a Yard ; the Space from the Gateway to the Priſon, he 


thinks is about Twenty Yards; the Priſon, he ſuppoſes, is about One hundred Feet in 


Front, and about Thirty Feet deep; it is what is called here, a Single Houſe, it is divided into 
| ſmall Apartments, and thoſe very bad; the Stench dreadful, and more offenſive than any he ever ex- 


perienced in this Country that there is no thorough Draught of Air, but formerly there might have 


been-—the Windows are neither large nor numerous the Rooms are low in Compariſon to the 


Rooms of Houſes in India, but in this Country they would not be deemed low there are ſome open 


D rains which run into the back Yard, from which, in a great Meaſure, he conceives the Stunch to 
' ariſe, And being aſked, Whether there are commodious ſeparate Apartments, fit for the Reception 


of Priſoners of Diſtinction ? he ſaid, Certainly not one in the Priſon—there is a large Yard at the Back 


1 of the Priſon ; it is nearly about One hundred Feet ſquare; the Priſon is on one Side, and on the 
Three other Sides a high Wall; in the Middle is a Tank, in which the Priſoners promiſcuouſly bathe, 


and waſh their Cloaths; the Tank is nearly about Thirty Feet ſquare—the Perſon he viſited had 
erccted a ſmall Tent of Bamboo and Matting in this Yard, at his own Expence, by the Sheriff's 
Permiſſion, which is an Indulgence generally allowed to Europeans—that this Perſon has frequent- 
ly told him, that it would be impoſſible for any European to exiſt any Length of Time in the Priſon, 
but even in that Shed, it was at Times ſcarcely to be endured, from the Stench of the Tank, Drains, 
& c.—he experienced the Stench himſelf, which the Priſoners told him came from the Tank, but this 
was nothing like what he had experienced in paſſing through the Priſon. And being aſked, Whether 
that Tank appeared to him a commodious Place for decent Perſons to bathe in, and make their Ab- 
lutions? he ſaid, He thinks not, Being aſked, Whether Water is laid into the Priſon at the public Ex- 
pence ? he ſaid, He does not know; he conceives not, becauſe he was aſked for Charity by a female 
Priſoner, and ſhe aſked for Money to pay her Servant Boy for bringing Water to her, and that if ſhe 
did not get the Money ſhe would have no Water; ſhe ſpoke in Mooriſh, which he did not underſtand, 
but 1t was interpreted to him. Being aſked, Whether Hindoos, Mahomedans, and Europeans, were 
thrown indiſcriminately into that Priſon? he ſaid, They were all together, with the Exception of the 
Indulgence to Europeans before mentioned. And being aſked, Whether the Debtors and Criminals were 
leparated? he laid, No, he has frequently met Priſoners with Fetters on ? being aſked, Whether the Men 
were ſeparated from the Women? he ſaid, He believes not, but he is not poſitive, Being aſked, In 
what Manner the Food for the Priſoners is provided? he ſaid, By the Priſoners themſelves, or by their 
own Servants, Being aſked, Whether he has ſeen the King's Bench Priſon ? he ſaid, He has. Being 
aiked, Which he thinks the moſt commodious Priſon, conſidering the Circumſtances of the J 0 
Countries? he ſaid, They will not bear a Compariſon, Calcutta is fo much worſe, Being aſked, 
Whether he thinks impriſonment in the Two Countries, under any Circumſtances, ſimilar in its Ef- 
fects? he ſaid, He conceives it much more likely to prejudice the Health, even of the Natives there, 
than here that the Sheriff has the Superintendence of the Gaol—and all Complaints from the Pri— 
ſoners are made to him that there were great Numbers ſick when he was there. And being aſked, 


Whether there was any Infirmary or Proviſion for the Sick, or any Medical Afliitance allowed to the 
Gaol? he ſaid, He believes none, he never heard of any, 
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